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THE TWENTY-SEVENTH YEAR OF THE WORLD COURT #* 


By MANLEy O. Hupson 


The resumption of its judicial activity after a lapse of eight years was 
the outstanding feature of the twenty-seventh year of the World Court. 
A judgment rejecting a preliminary objection in the Corfu Channel Case 
was handed down on March 25, 1948, and the case was still pending at the 
close of the year. An advisory opinion on Conditions of Admission of a 
State to Membership in the United Nations was given on May 28, 1948; and 
late in the year the General Assembly requested an advisory opinion on 
Reparation for Injuries Suffered in the Service of the United Nations. 

The year saw the reélection on October 22, 1948, of five judges of the 
Court whose terms of office will expire on February 5, 1949. Switzerland 
became the fifty-ninth party to the Statute of the Court. Some advances 
were made, also, in the extension of the Court’s jurisdiction. 


The Corfu Channel Case 


The dispute in this case arose out of an incident which occurred in the 
Corfu Channel on October 22, 1946, when contact with mines by two 
British destroyers caused an explosion which resulted in a heavy loss of 
life and damage to the destroyers. The matter was brought before the 
Security Council of the United Nations by the United Kingdom on January 
10, 1947.1. In accordance with Article 32 of the Charter, the Security 
Council decided on January 20, 1947, to invite Albania to participate 
without a vote in the discussion relating to the dispute, on condition that 
Albania should accept, for this case, all of the obligations which a Member 
of the United Nations would have to assume in a similar case.” This invi- 
tation was accepted by telegram on January 24, 1947. On March 25, 1947, 
a resolution embodying a finding unfavorable to Albania failed to receive 
the necessary votes in the Security Council;* on April 9, 1947, however, 
the Security Council adopted a resolution recommending 


that the United Kingdom and Albanian Governments should immedi- 
ately refer the dispute to the International Court of Justice in accord- 
ance with the provisions of the Statute of the Court.‘ 


* This is the twenty-seventh in the writer’s series of annual articles on the World 
Court, the publication of which was begun in this JouRNAL, Vol. 17 (1923), p. 15. 
1 Doc. 8/247, Jan. 10, 1947. 
2 Security Council, Official Records, 1947, No. 6, p. 124; No. 7, p. 130. 
8 Ibid., No. 29, p. 609. 
4 Ibid., No. 34, p. 726. 
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On May 22, 1947, the Government of the United Kingdom transmitted 
to the Registry of the Court an application under date of May 13, 1947, 
asking for a decision of the Court that the Albanian Government was 


internationally responsible for the loss and injury and is under an 
obligation to make reparation or pay compensation to the Government 
of the United Kingdom therefor. 


The Court was also asked to determine the reparation or compensation 
due. To sustain the Court’s jurisdiction, the application relied upon the 
Security Council’s resolution of April 9, 1947, and upon Albania’s ac- 
ceptance of the Security Council’s invitation on the conditions laid down; 
it was submitted that as Albania had accepted all of the obligations which 
a Member of the United Nations would have in a similar position, it was 
bound by Article 25 of the Charter to accept and carry out the decisions 
of the Security Council. 

On July 23, 1947, M. Kahreman Y1li, Albanian Minister at Paris, handed 
to the Registry a letter signed by the Deputy Minister of Foreign Affairs 
of Albania, under date of July 2, 1947, in which the Government of the 
People’s Republic set forth its view that the Government of the United 
Kingdom had not complied with the Security Council’s recommendation, 
that it ‘‘was not entitled to refer this dispute to the Court by unilateral 
application,’’ and that Article 25 of the Charter did not apply to the 
Security Council’s recommendation. The letter added, however, that the 
Albanian Government ‘‘fully accepts the recommendation of the Security 
Council,’’ and that it was ‘‘prepared, notwithstanding this irregularity 
in the action taken by the Government of the United Kingdom to appear 
before the Court’’; yet it made ‘‘the most explicit reservations’’ as to the 
manner in which the case had been brought before the Court, and empha- 
sized that ‘‘its acceptance of the Court’s jurisdiction for this case cannot 
constitute a precedent for the future.’’ It then informed the Court of the 
appointment of M. Kahreman Ylli as its Agent, and gave his address at 
The Hague. 

At this stage of the case, the President of the Court issued an order on 
July 31, 1947, fixing time-limits for the written proceedings as follows: 
for the presentation of a memorial by the Government of the United King- 
dom, October 1, 1947; for the presentation of a counter-memorial by the 
Albanian Government, December 10, 1947.° A memorial was duly pre- 
sented by the United Kingdom before the expiration of the time-limit. 

On December 9, 1947, the Albanian Agent submitted a preliminary ob- 
jection to the admissibility of the United Kingdom’s application. This 
had the effect of suspending the proceedings on the merits.. On December 
10, 1947, the President issued an order fixing January 20, 1948, as the 
time-limit for the applicant’s presenting its observations and submissions 


5I. C. J. Reports, 1947-1948, p. 4. 
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THE TWENTY-SEVENTH YEAR OF THE WORLD COURT 3 


in regard to the preliminary objection. In a statement presented on 
January 19, 1948, the Government of the United Kingdom contended that 
the Albanian Government had consented to the Court’s jurisdiction, that 
its consent could not be withdrawn, that the jurisdiction was fully estab- 
lished, and that the question could not be reopened; it also reserved the 
right to invoke its previous arguments based on Article 25 of the Charter. 
In conclusion, the Government of the United Kingdom submitted that the 
preliminary objection should be dismissed, and that the Government of 
Albania should be directed to comply with the President’s order of July 
31, 1947, and to file its counter-memorial without delay.?. This closed the 
written proceedings in the case. 

Albania availed itself of its privilege of appointing a judge ad hoc, under 
Article 31 (2) of the Statute, and designated Dr. Igor Daxner, President 
of a Chamber of the Supreme Court of Czechoslovakia; the Statute does 
not require a judge ad hoc to have the nationality of the state appointing 
him.® 

In the oral proceedings on February 26, 27 and 28, and March 1, 2 and 
5, 1948, arguments were presented by the Albanian Agent, and Professor 
Vladimir Vochoé, Counsel; and by the British Agent, Mr. W. E. Beckett, 
and Sir Hartley Shaweross, Counsel. Albania also had as counsel Pro- 
fessor Ivo Lapenna; the counsel of the United Kingdom also included Dr. 
H. Lauterpacht, Mr. C. H. M. Waldock, Mr. R. O. Wilberforce, Mr. J. 
Mervyn Jones and Mr. M. E. Reed. 

The Court’s judgment was delivered on March 25, 1948.° First of all, 
it was found unnecessary to express any opinion on the applicant’s at- 
tempt to establish the existence of a case of compulsory jurisdiction. For 
the Albanian letter of July 2, 1947, was held to constitute ‘‘a voluntary 
and indisputable acceptance of the Court’s jurisdiction’’; Albania had 
thereby waived ‘‘the right subsequently to raise an objection directed 
against the admissibility of the application on the alleged procedural ir- 
regularity of that instrument.’’ Earlier judgments of the Court were 
relied upon to show that acceptance of the Court’s jurisdiction is not 
‘‘subordinated to the observance of certain forms.’’ The reservation con- 
tained in the Albanian letter was ‘‘intended only to maintain a principle 
and to prevent the establishment of a precedent.’’ By fifteen votes to 
one, therefore, the Court rejected the preliminary objection, decided that 
the proceedings on the merits should continue, and fixed the time-limits for 
the filing of subsequent pleadings. 

6 Ibid., p. 7. 

7 This latter submission may be thought to have been based upon a misconception. 
The President’s order set a time-limit within which Albania should present its counter- 
memorial if it wished to do so. A respondent has no duty to file a counter-memorial. 

8 On the precedents for such an appointment of a non-national, see Hudson, Permanent 


Court of International Justice, 1920-1942, p. 366. 
91. C. J. Reports, 1947-1948, p. 15; this JouRNAL, Vol. 42 (1948), p. 690. 
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In a separate concurring opinion, Vice President Basdevant and Judges 
Alvarez, Winiarski, Zoritié, de Visscher, Badawi Pasha and Krylov ex- 
pressed the view that the Court should have passed upon the merits of the 
applicant’s contention that the case fell within the Court’s compulsory 
jurisdiction. The application was said to have been ‘‘based upon this 
claim,’’ and these judges had not been convinced by the arguments ad- 
vanced to support it. They thought it impossible to interpret Article 
36 of the Charter in such a way that it would have ‘‘introduced more or 
less surreptitiously, a new case of compulsory jurisdiction.’’ To this ex- 
tent they thought the respondent’s contention well founded; but they 
declined to accept the view that the institution of proceedings by applica- 
tion was irregular. 

The development of international law by its application in concrete cases 
is one of the useful functions of the Court, and, precisely because such cases 
are not numerous, the importance of the function may be underscored. 
Hence, where an issue is squarely presented, the Court is fully justified in 
probing as deeply as possible in explaining the law applicable. A criticism 
is sometimes made of its jurisprudence for a failure to do this, and it need 
not be denied that some of the judgments of the past would have been less 
arid but for such failures. Yet it is another thing to say that the Court 
should pronounce upon all the contentions made by an applicant. Though 
such a practice might result in an enrichment of the Court’s jurisprudence, 
that jurisprudence is likely to be more highly respected in the long run 
if the pronouncements of the Court are confined to its conclusions on those 
questions which have to be resolved in order for it to dispose of the issues 
presented. In this case, the Court found its jurisdiction solidly grounded 
on the respondent’s consent. Once that conclusion was reached, no pro- 
nouncement would seem to have been required on the question raised by 
the applicant as to the force and effect of Article 25 of the Charter under 
the circumstances. 

In a spirited dissenting opinion, Judge ad hoc Daxner denied that 
Article 25 of the Charter gave to a recommendation under Article 36(3) 
any obligatory character. He also denied that the proceedings could be 
instituted by application. The mere acceptance of the Security Council’s 
recommendation by the two parties did not have the effect of placing the 
ease before the Court. Analyzing the Albanian letter of July 2, 1947, 
he stressed the position of Albania as a state not a party to the Statute 
of the Court and concluded that the letter was merely ‘‘a recognition of 
the jurisdiction of the Court for the purpose of enabling Albania to appear 
before it.’’ Albania therefore had a ‘‘right to ignore the application.’’ 
Then why did it agree to appear before the Court? Judge Daxner 
replied : 

.. . As a small country of scarcely a million inhabitants, Albania 
could not, by its refusal, adopt a position which might have been easily 
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adopted by a great Power, such as England for instance, in a similar 
ease. Moreover, in the eyes of the world, Albania has hitherto been 
considered (wrongly of course) as one of the countries of the Balkans, 
so often described as the ‘‘powder-keg’’ of Europe. Its refusal to 
appear before the Court would have contributed to confirm this un- 
founded reputation as a backward country which refused to recognize 
the institutions of the civilized world by an act which might have been 
interpreted as involving contempt of Court. In such circumstances, 
therefore, Albania chose not to invoke its right, as a great Power might 
easily have done without incurring the criticism of the world, and 
agreed to appear before the Court. 


Thus agreeing, however, Albania reserved the right to present a pre- 
liminary objection, and only to this end had it recognized the Court’s juris- 
diction. Judge Daxner concluded that the application was irregular ab 
initio, that Albania had done nothing to make it valid, and that the pre- 
liminary objection should have been upheld. 

Perhaps it will be thought that one question in this case deserved more 
attention than was given to it. As Albania is not a Member of the United 
Nations and not a party to the Statute, the Court was open to it only on 
the conditions set by the Security Council, under Article 35 (2) of the 
Statute, in its resolution of October 15, 1946. Those conditions required 
a previous deposit of a declaration accepting the Court’s jurisdiction, 
particular or general, and an undertaking to comply in good faith with 
the decision of the Court and to accept all the obligations of a Member 
of the United Nations under Article 94 of the Charter. Article 36 of the 
Rules requires such a state to satisfy the Court that it has complied with 
these conditions, and provides for the filing of ‘‘the document which evi- 
dences this compliance.’’ The President’s order of July 31, 1947, recited 
that ‘‘having regard to the Resolution of the Security Council of April 
9, 1947,’’ the Albanian note of July 2, 1947, ‘‘may be regarded as consti- 
tuting the document mentioned in Article 36 of the Rules of Court.’’ On 
this view Albania must be taken to have given an urdertaking to comply 
with the decision of the Court, and it became entitled to appear before 
the Court on the Registry’s receipt of the letter of July 2, 1947. The 
Court’s judgment did not allude to the question. 

Following the reading of the judgment in a public session on March 
25, 1948, the Agents of the parties informed the Court that earlier on that 
day they had concluded a special agreement, ‘‘as a result of the resolution 
of the Security Council of April 9, 1947.’’ By this action they requested 
the Court to decide the following questions: 


(1) Is Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian waters and 
for the damage and loss of human life which resulted from them and 
is there any duty to pay compensation ? 

(2) Has the United Kingdom under international law violated the 
sovereignty of the Albanian People’s Republic by reason of the acts of 
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the Royal Navy in Albanian waters on the 22nd October and on the 
12th and 13th November 1946 and is there any duty to give satis- 
faction ? 


On March 26, 1947, the Court gave an order which, after declaring that 
the special agreement ‘‘now forms the basis of further proceedings in the 
case,’’ confirmed the time-limits fixed in the judgment of the previous 
day.2° A counter-memorial, a reply and a rejoinder were filed within the 
time-limits fixed, the further written proceedings being thus completed on 
September 20, 1948. 

The oral proceedings on the merits were begun on November 9, 1948; 
they had not been concluded when the Court adjourned for the judicial 
vacation. 


Conditions of Admission of a State to Membership 
in the Umted Nations 


On November 17, 1947, the General Assembly of the United Nations 
adopted a resolution requesting the Court to give an advisory opinion on 
the following question, which arose in connection with the Security Coun- 
cil’s failure to recommend certain states applying for admission to mem- 
bership in the United Nations: 


Is a Member of the United Nations which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in 
the Security Council or in the General Assembly, on the admission 
of a State to membership in the United Nations, juridically entitled 
to make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said Article? In particular, 
can such a Member, while it recognizes the conditions set forth in 
that provision to be fulfilled by the State concerned, subject its affirma- 
tive vote to the additional condition that other States be admitted to 
membership in the United Nations together with that State? 


The request was entered on the Court’s general list on December 12, 1947, 
and on that day the President gave an order (curiously framed as a de- 
cision) fixing February 9, 1948, as the time-limit within which states 
‘‘admitted to appear before the Court’’ might present written statements 
relating to the question.1: Statements were presented within the time- 
limit by China, El] Salvador, Guatemala, Honduras, India, Canada, United 
States of America, Greece, Yugoslavia, Belgium, Iraq, the Ukrainian Soviet 
Socialist Republic, the Union of Soviet Socialist Republics and Australia; 
and a statement received from Siam on February 14, 1948, was accepted 
by decision of the President. These statements, most of which were brief 
letters expressing the respective governments’ views, were communicated 


107. C. J. Reports, 1947-1948, p. 53. 
117, C, J. Reports, 1947-1948, p. 9. 
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to all Members of the United Nations. Various documents were also 
placed before the Court by the Secretary General of the United Nations. 

In the course of the oral proceedings held on April 22, 23 and 24, 1948, 
statements were made by Ivan Kerno, on behalf of the Secretary General, 
and by Georges Scelle (France), Milan Barto’ (Yugoslavia), Georges 
Kaeckenbeeck (Belgium), Vladimir Vochoé (Czechoslovakia) and Manfred 
Lachs (Poland). 

The opinion of the Court, adopted by nine votes to six, was given on 
May 28, 1948.1 Note was taken that the request did not refer to the actual 
vote on a candidate for admission, as the reasons prompting a vote, ‘‘ which 
enter into a mental process, are obviously subject to no control.’’ The 
question ‘‘ean only relate to the statements made by a Member concerning 
the vote it proposes to give.’’ For practical purposes, this interpretation 
places a severe limitation on the value of the whole opinion. Though in 
form abstract, the question put was said to be ‘‘a purely legal one,’’ and, 
being invited ‘‘to undertake an essentially judicial task,’’ the Court re- 
fused to look into the motives which may have inspired the request. The 
Court was not called upon to ‘‘define the meaning and scope of these con- 
ditions.’’ Not only was the Court competent to undertake this ‘‘normal 
exercise of its judicial powers,’’ but it could see ‘‘no reasons why it should 
decline to answer the question.”’ 

Five conditions were found to be set by Article 4 of the Charter: ‘‘an 
applicant must (1) be a State; (2) be peace-loving; (3) accept the obliga- 
tions of the Charter; (4) be able to carry out these obligations; and (5) 
be willing to do so.’’ The text was deemed to be so clear that no resort 
to travaux préparatoires was called for. The enumeration is exhaustive 
The conditions are not merely necessary; they ‘also suffice. The spirit as 
well as the terms of Article 4 (1) preclude the idea that ‘‘considerations 
extraneous to these principles and obligations can prevent the admission 
of a State which complies with them.’’ Yet the prescribed conditions are 
‘‘very wide and very elastic,’’ and no relevant political factor, 1.e., none 
connected with the conditions, is excluded. 

As to the second part of the question, if a Member made its consent to 
the admission of a state dependent on the admission of other applicants, 
it would be introducing a new condition, an extraneous consideration. 
The Court found it to be implied in Article 4 that ‘‘every application for 
admission should be examined and voted on separately and on its own 
merits’’; yet it is a bit difficult to see why a separate vote on each applicant 
is required in all cases. 

The conclusions of the opinion are that a Member ‘‘is not juridically 
entitled to make its consent to the admission [of a state candidate] de- 
pendent on conditions not expressly provided’’ by Article 4 (1) ; and that, 


12 Ibid., p. 57; this JourNaL, Vol. 42 (1948), p. 927. 
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recognizing the conditions set forth to be fulfilled, it cannot ‘‘subject its 
affirmative vote to the additional condition that other States be admitted.’’ 

Perhaps the Court’s opinion might have been more useful if it had 
proceeded upon a conception of the Charter as the great constitutional 
instrument of the Community of Nations, the interpretation of which may 
require a broader approach than that usually adopted in the construction 
of international instruments. This point of view was forcefully stated 
by Judge Alvarez, who, in a concurring opinion, insisted on giving atten- 
tion to ‘‘the character of the international community and the place in it 
occupied’’ by the United Nations as ‘‘an institution within the universal 
international society’’ whose aims are ‘‘of a world-wide nature.’’ How- 
ever, Judge Alvarez would have added to the Court’s conclusions a state- 
ment that ‘‘if there are several simultaneous applications for admission, 
each must be considered separately, save in exceptional cases.’’ 

Judge Azevedo, concurring, commented on ‘‘the function of advisor 
given’’ to the Court, contending that ‘‘a radical change was made by the 
Charter in the matter of advisory opinions.’’ He refers to the substitution 
of ‘‘any legal question’’ for ‘‘any dispute or point’’ as the subject of a 
request, deducing that in consequence ‘‘the Court will not have to settle 
genuine disputes by a strange and indirect method.’’ The writer finds 
difficulty in following this deduction; nor can he appreciate why it should 
be said that ‘‘the participation of judges ad hoc in advisory opinions’’ has 
now disappeared—Article 83 of the Rules seems to provide to the contrary. 
Judge Azevedo addresses himself to the question ‘‘ whether there exists, or 
not, a subjective right to be admitted to this international society’’; he 
seems to give a negative answer to this question, though he concludes that 
‘‘onee it is admitted that a State has proved that it has all the required 
qualifications, a refusal to accept its application might be considered tanta- 
mount to a violation, not only of an interest, but of a right already es- 
tablished.’ 

In a collective dissenting opinion, Vice President Basdevant and Judges 
Winiarski, McNair and Read took the view that the first question before 
the Court did not relate solely to statements or arguments made by a 
Member; rather it related to the vote of the Member. These judges 
rejected the distinction between the actual vote and the discussion preced- 
ing it. They found that while Article 4 (1) set forth the qualifications 
for admission, it did not deprive the Security Council or the General As- 
sembly or their members of the legal right of giving effect to other con- 
siderations; and Article 4 (2) was relied upon to support this view. The 
travaux préparatoires were examined at some length, to conclude that 
‘‘while the Charter makes the qualifications in paragraph 1 of Article 4 
essential, it does not make them sufficient.’’ The following paragraph 
introduces a note of reality not to be found in the opinion of the majority: 


99 


4 
i 
“4 
4 
i = 
| 


THE TWENTY-SEVENTH YEAR OF THE WORLD COURT 9 


It is easy to understand why the authors of the Charter, after having 
rejected the principle of universality, should deem it undesirable to 
exclude the consideration of the very diverse political factors which 
the question of admission can in certain cases involve. When one 
considers the variety in the political conditions of the States which 
were not original Members of the United Nations—some ex-enemy, 
some ex-neutral, one permanently neutral by treaty, some with em- 
pires and some without, some unitary and some consisting of federal 
or other unions of States—and when one considers the political reper- 
cussions attending the union of existing States, or the emergence of 
new States and their entry into the United Nations—perhaps, the 
framers of the Charter, after having decided in this connexion to 
entrust a special mission to the Security Council, were wise in their 
generation in taking the view (as we submit they did) that it was 
impossible to do more than to prescribe certain preliminary and es- 
sential qualifications for membership and to leave the question of 
admission to the good faith and the good sense of the Security Council 
and the General Assembly, and particularly the former by reason of 
the special responsibilities laid upon it. For the authors of the 
Charter had to look beyond the year 1945 and endeavour to provide for 
events which the future had in store. A little reflection upon the 
changes in the map of the world during the short period which has 
elapsed since June 1945 suggests to us that they were prescient and 
prudent in the plan which they adopted. 


These judges concluded that the first question before the Court should 
be answered as follows: 


A Member of the United Nations which is called upon, in virtue of 
Article 4 of the Charter, to pronounce itself by its vote, either in the 
Security Council or in the General Assembly, on the admission of a 
State which possesses the qualifications specified in paragraph 1 of 
that Article, is participating in a political decision and is therefore 
legally entitled to make its consent to the admission dependent on any 
political considerations which seem to it to be relevant. In the exer- 
cise of this power the Member is legally bound to have regard to the 
principle of good faith, to give effect to the Purposes and Principles 
of the United Nations and to act in such a manner as not to involve 
any breach of the Charter. 


This position made it possible to dispose of the second question by saying 
that if a Member is legally entitled to make its refusal to admit depend 
on political considerations, it may condition its consent on the contem- 
poraneous admission of other states. 

Judge Zoritié, dissenting, wished the Court to refrain from giving an 
opinion on the ground that the request had its origin in a divergence of 
views which arose in a political body relating essentially to political acts, 
and that the request was made ‘‘for a definitely political purpose.’’ He 
thought the Court should decline to be ‘‘drawn on to the slippery ground 
of politics.’’ Nor did he agree with the views expressed in the Court’s 
Opinion; instead he shared in substance those expressed in the joint dis- 
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senting opinion. He thought that Article 4 (1) set minimum conditions, 
but did not preclude a Member’s taking into consideration elements of a 
political nature; the travaux préparatoires indicated the intention of the 
authors of the Charter not to limit the Security Council or the General 
Assembly. In the interests of the United Nations itself, members of the 
Security Council ‘‘must take account of every kind of political considera- 
tions.’’ They are limited only by the legal obligation to act in good faith 
and in the interest of the Organization. 

As to the second part of the question, Judge Zori¢ié insisted on examin- 
ing the concrete case before the Security Council during the meetings 
referred to. The declaration made by a Member ‘‘was founded on legal 
arguments drawn from the Declaration of Potsdam and from the peace 
treaties with the five ex-enemy States.’? The Member’s reliance on its in- 
terpretation of these instruments was justified, and it was juridically en- 
titled to call for the simultaneous admission of the ex-enemy states. 

Judge Krylov, dissenting, thought that the request had been framed 
not in a legal atmosphere, but with ‘‘a definitely political purpose.’’ He, 
too, wished the Court to refrain from giving an opinion which would have 
‘fa quasi-legislative effect.’’ He relied heavily on the record of the Court 
prior to 1945, saying that the Permanent Court ‘‘always kept within the 
limits of existing law.’’ Judge Krylov concurred substantially in the 
arguments set forth in the joint dissenting opinion. To him the presence 
of the requisite qualifications did not necessarily lead to the admission of 
an applicant; he relied on the travaux préparatoires to sustain this con- 
clusion, and reviewed extensively the actual practice in the United Na- 
tions. He addressed himself to ‘‘the concrete case envisaged by the ques- 
tion,’’ that of the admission of ex-enemy states. While each candidate 
should ‘‘be considered separately on its own merits,’’ several candidates 
could be ‘‘admitted together.’’ The application by the five ex-enemy 
states ‘‘should have been treated in the same manner’’; a ‘‘block vote’’ was 
a legitimate proceeding. If an opinon was to be given, therefore, he de- 
sired to say that a Member ‘‘is entitled to declare, during the discussion 
and before the vote, that it takes into account in voting (1) the legal eri- 
teria prescribed in paragraph 1 of the said Article [4], and (2) the 
political considerations consistent with the Purposes and Principles of the 
United Nations.’’ 

As a whole, the opinions rendered reflect a painstaking consideration of 
the problems involved. Yet the Court’s opinion is so narrowly confined 
that it may be of little aid to states represented in the Security Council 
and the General Assembly. Any such state may still deem itself free to 
take into account any factor which it considers to be relevant, though it 
should be careful to confine its explanations of its course within the bounds 
of relevance to the ‘‘conditions”’ set in Article 4 (1). In result, one may 
eonelude that an advisory opinion is not a very effective weapon in a po- 
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litical contest, and he may be disposed to say that caution needs to be 
exercised in proposing requests for advisory opinions about constitutional 
problems arising in the work of the United Nations. 


Reparation for Injuries Suffered in the Service of the United Nations 


The Secretary General of the United Nations drew this subject to the 
attention of the General Assembly at its Third Session, expressing the view 
that the United Nations should endeavor to make certain that in the future 
its representatives would enjoy a maximum amount of protection while 
performing their duties in areas of physical danger. He had no doubt 
of the legal capacity of the United Nations to present claims for reparation 
under international law against a state, but he desired certain questions of 
law, policy and procedure to be considered by the General Assembly. 
These questions were listed as follows: 


1. Whether, in the view of the General Assembly, a State may have a 

responsibility as against the United Nations for injury to or death 

of an agent of the United Nations; 

What should be the general policy with respect to the reparation 

or measure of damages which should be claimed ; 

3. What should be the procedure for the presentation and settlement 
of claims? 


bo 


On December 3, 1948, the General Assembly adopted the following resolu- 
tion on the recommendation of its Sixth Committee: 


Wuereas the series of tragic events which have lately befallen 
agents of the United Nations engaged in the performance of their 
duties raises, with greater urgency than ever, the question of the ar- 
rangements to be made by the United Nations with a view to ensuring 
to its agents the fullest measure of protection in the future and en- 
suring that reparation be made for the injuries suffered; and 

WuHerEas it is highly desirable that the Secretary-General should be 
able to act without question as efficaciously as possible with a view to 
obtaining any reparation due; therefore 

THE GENERAL ASSEMBLY 

DEcIDEs to submit the following questions to the International Court 
of Justice for an advisory opinion: 


‘‘T. In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the re- 
sponsibility of a State, has the United Nations, as an Organization, 
the capacity to bring an international claim against the respon- 
sible de jure or de facto Government with a view to obtaining 
the reparation due in respect of the damage caused (a) to the 
United Nations, (b) to the victim or to persons entitled through 
him ? 

‘TI. In the event of an affirmative reply on point I (b), how is action 
by the United Nations to be reconciled with such rights as may be 

possessed by the State of which the victim is a national?’’ 
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Instructs the Secretary-General, after the Court has given its 
opinion, to prepare proposals in the light of that opinion, and to submit 
them to the General Assembly at its next regular session. 


Accession to the Statute of the Court 


On July 28, 1948, the Swiss Federal Council deposited with the Secre- 
tary General of the United Nations an instrument by which the Swiss 
Confederation acceded to the Statute of the International Court of Justice 
on the conditions laid down by the General Assembly in its resolution of 
December 11, 1946. It thus (1) accepted the provisions of the Statute, 
(2) accepted all of the obligations of a Member of the United Nations 
under Article 94 of the Charter, and (3) undertook to contribute to the 
expenses of the Court such equitable amount as the General Assembly of 
the United Nations shall assess from time to time after consultation with 
the Swiss Federal Council. 

The accession by Switzerland raised the question of the participation 
in the elections of the judges of the Court by a state which is a party to the 
Statute, but is not a Member of the United Nations. Under Article 4 (3) 
of the Statute, the conditions under which such a state may participate in 
the elections are, in the absence of a special agreement, to be laid down 
by the General Assembly upon recommendation of the Security Council. 
On September 28, 1948, the Security Council adopted a recommendation, 
east in general terms, that the conditions in which such a state may par- 
ticipate in the elections should be the following: 


1. Such a State shall be on an equal footing with the Members of 
the United Nations in respect to those provisions of the Statute which 
regulate the nominations of candidates for election by the General 
Assembly ; 

2. Such a State shall participate, in the General Assembly, in elect- 
ing the members of the Court in the same manner as the Members of 
the United Nations; 

3. Such a State, when in arrears in the payment of its contribution 
to the expenses of the Court, shall not participate in electing the 
members of the Court in the General Assembly, if the amount of its 
arrears equals or exceeds the amount of the contribution due from it 
for the preceding two full years. The General Assembly may, never- 
theless, permit such a State to participate in the elections, if it is 
satisfied that the failure to pay is due to conditions beyond the control 
of that State (see Charter, Article 19).** 


This recommendation was followed by the General Assembly on October 
8, 1948. 

On September 8, 1948, the Government of Hyderabad communicated to 
the Secretary General its ‘‘decision’’ to become a party to the Statute, and 
expressed its willingness to accept the conditions accepted by Switzer- 


18 Doe. A/661, Sept. 29, 1948. 
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land. A confirming letter stated, also, the government’s intention to recog- 
nize the Court’s compulsory jurisdiction. The communications were drawn 
to the attention of the Security Council,’* but owing to the situation then 
existing in Hyderabad, the Security Council took no action on the matter. 
On September 8, 1948, also, the Secretary to the Government of the Nizam 
of Hyderabad and Berar in the Department of External Affairs made the 
following declaration in a communication from London: 


In conformity with the Resolution of the Security Council of the 
United Nations of 15th October, 1946 (Official Records of the Security 
Council, First Year, Second Series, No. 19, p. 468; Yearbook of the 
International Court of Justice, 1946-1947, p. 106), I have the honour 
to declare on behalf of the Government of Hyderabad that it accepts, 
on the conditions set forth in paragraph 1 of the said Resolution, the 
jurisdiction of the International Court of Justice in the dispute be- 
tween Hyderabad and India concerning the interpretation and appli- 
eation of the Standstill Agreement concluded between the two States 
on 29th November, 1947, as well as in other disputes arising out of 
matters now pending between Hyderabad and India. I shall be glad 
if you will transmit a copy of this Declaration to India, to the other 
States referred to in paragraph 3 of the Resolution of the Security 
Council, and to the Secretary-General. This Declaration is made in- 
dependently of and additionally to the measures and steps which my 
Government is taking under Articles 35 (2) and 93 (2) of the Charter 
of the United Nations. 


This declaration was transmitted by the Registrar to states parties to the 
Statute of the Court. The Security Council’s resolution of October 15, 
1946, opening the Court to access by states not parties to the Statute, con- 
tained a provision that ‘‘all questions as to the validity and effect of a 
declaration made under the terms of this Resolution shall be decided by 
the Court.’’ Occasion has not yet arisen for such a decision by the Court. 


The 1948 Election of Judges 


When the election of fifteen judges had been completed on February 
6, 1946, lots were drawn to determine the length of their respective terms. 
Judges Badawi Pasha, Hsu Mo, Read, Winiarski and Zori¢ié drew terms 
of three years, which will expire on February 5, 1949. This fact necessi- 
tated the election of their successors in 1948. 

On June 7, 1948, the Secretary General of the United Nations issued 
invitations to members of the national groups in the Permanent Court of 
Arbitration, and to members of other national groups specially constituted 
for the purpose under Article 4 (2) of the Statute, ‘‘to consult your col- 
leagues in the group with a view to the nominations by the group, as such, 
of persons in a position to accept the duties of a member of the Court.’’ 
Following the usual practice, the Secretary General sent the invitations 


14 Doe. 8/996, Sept. 11, 1948. 
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to the respective foreign offices for transmission to the addressees. August 
15, 1948, was set as the latest date for the nominations to reach the Secre- 
tary General, but nominations later made were received and listed. 

In response to these invitations, forty candidates were nominated by 
forty national groups. All of the judges whose terms are to expire in 
1949 were nominated: Badawi Pasha was nominated by 18 groups, Hsu Mo 
by 21 groups, John E. Read by 18 groups, Bohdan Winiarski by 13 groups, 
and Milovan Zoritié by 12 groups. Of the other candidates on the list, none 
received more than five nominations, and thirty-one received but a single 
nomination.’® Viewed as a whole, the list of candidates revealed a desire 
of the national groups to have the incumbent judges reélected. If this 
tendency persists with reference to the elections to be held in 1951 and 
1954, the tenure of judges will be somewhat reénforced. 

The election was conducted in morning and evening meetings of the 
General Assembly and the Security Council, held in Paris on October 22, 
1948, with the participation of Switzerland. At the morning meeting of 
the General Assembly, fifty-six votes were cast on the first ballot, and 
three candidates received the necessary majority; the second and third 
ballots yielded no majority, but the Assembly’s list of five candidates was 
completed on the fourth ballot. At the morning meeting of the Security 
Council, four candidates received a majority on the first ballot; the sec- 
ond, third, fourth and fifth ballots yielded no majority, but the sixth 
ballot yielded a majority for a fifth candidate. A comparison of the lists 
of the two bodies then followed. The following candidates appeared on 
both lists: Badawi Pasha (Egypt), Hsu Mo (China), John Erskine Read 
(Canada), Bohdan Winiarski (Poland). The President of the General 
Assembly then declared these candidates to have been elected. For the 
fifth vacancy, the General Assembly had selected Professor Jean Spiro- 
poulos (Greece), while the Security Council had selected Sir Benegal Rau 
(India). 

At the evening meeting of the General Assembly, three ballots were held, 
and on the third ballot Milovan Zoritié (Yugoslavia) obtained the neces- 
sary majority. At the evening meeting of the Security Council, the first 
ballot yielded no majority, but Milovan Zoritié received the necessary 
majority on the second ballot. After a second comparison of the lists, the 
President of the Assembly declared Milovan Zoriéié to have been elected. 
The result was that all of the five judges whose terms are about to expire 
were reélected. 


Declarations Recognizing Compulsory Jurisdiction 


During the year 1948, declarations recognizing the jurisdiction of the 
Court ‘‘as compulsory ipso facto and without special agreement’’ were 


19 Does. A/623/Rev.2, 8/991/Rev.2, Oct. 15, 1948, and ibid., Corr. 2, Oct. 18, 1948. 
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made under paragraph 2 of Article 36 of the Statute by Honduras, Brazil, 
Belgium, Pakistan, Bolivia and Switzerland. 

By a declaration by the President of the Republic on February 2, 1948, 
made with the authorization of the National Congress and deposited with 
the Secretary General of the United Nations on February 10, 1948, Hon- 
duras recognized the Court’s compulsory jurisdiction, on condition of 
reciprocity, for a period of six years. Honduras had not previously ac- 
cepted the Court’s compulsory jurisdiction. 

By a declaration by the Minister of State for External Relations on 
February 12, 1948, made under the authorization of the National Congress 
and deposited with the Secretary General of the United Nations on March 
12, 1948, Brazil recognized the Court’s compulsory jurisdiction ‘‘under 
condition of reciprocity, that is, in relation to any other State accepting 
the same obligation and under the terms in which said obligation was 
assumed,’’ for a period of five years. Appropriately, in view of his sig- 
nificant contribution in 1920, this declaration bears the signature of Rail 
Fernandes. Brazil first accepted the compulsory jurisdiction of the Court 
on November 1, 1921, conditionally for a period of five years; the declara- 
tion was renewed on January 26, 1937, for a period of ten years. 

On June 10, 1948, the Prime Minister and Minister of Foreign Affairs 
of Belgium made a declaration accepting the Court’s compulsory jurisdic- 
tion for a period of five years, with reference to disputes arising after the 
ratification of the declaration concerning any situation or fact thereafter 
arising. This declaration, ratified by the Regent on June 25, 1948, was 
deposited with the Secretary General of the United Nations on July 13, 
1948. Previously, on September 25, 1925, Belgium had recognized the 
Court’s compulsory jurisdiction for a period of fifteen years. 

On June 22, 1948, the following declaration was made by the Minister 
of Foreign Affairs and Commonwealth Relations on behalf of the Govern- 
ment of Pakistan: 


I, Muhammad Zafrulla Khan, Knight Commander of the Most Ex- 
alted Order of the Star of India, Minister of Foreign Affairs and 
Commonwealth Relations, Dominion of Pakistan, declare on behalf 
of the Government of Pakistan, under Article 36, paragraph 2, of the 
Statute of the International Court of Justice, and in accordance with 
the Resolution of May 26th, 1948, of the Constituent Assembly (Legis- 
lature) of the Dominion of Pakistan, that the Government of Pakistan 
recognize as compulsory ipso facto and without special agreement, in 
relation to any other State accepting the same obligation, the jurisdic- 
tion of the International Court of Justice in all legal disputes here- 
after arising concerning— 

(A) the interpretation of a treaty; 

(B) any question of international law; 

(C) the existence of any fact which, if established, would constitute 

a breach of an international obligation ; 
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(D) the nature or extent of the reparation to be made for the breach 
of an international obligation; 
provided, that this declaration shall not apply to 
(a) disputes the solution of which the parties shall entrust to other 
tribunals by virtue of agreements already in existence or which 
may be concluded in the future; or 
(b) disputes with regard to matters which are essentially within 
the domestic jurisdiction of Government of Pakistan as de- 
termined by the Government of Pakistan; or 
(ce) disputes arising under a multilateral treaty unless 
(1) all parties to the treaty affected by the decision are also 
parties to the case before the Court, or 
(2) the Government of Pakistan specially agree to jurisdic- 
tion; and 
provided further, that this declaration shall remain in force for a 
period of five years in the first instance and thereafter until the ex- 
piration of six months after notice may be given to terminate this 
declaration. 
Done at Karachi, this twenty-second day of June 1948. 


This declaration was deposited with the Secretary General of the United 
Nations on July 9, 1948. No previous declaration had been made by 
Pakistan. 

On July 5, 1948, a declaration was made by the Minister of Foreign 
Affairs and Public Worship on behalf of the Government of Bolivia, recog- 
nizing the Court’s compulsory jurisdiction for a period of five years. This 
declaration was deposited with the Secretary General of the United Nations 
on July 16, 1948. Previously, on July 7, 1936, Bolivia had accepted the 
jurisdiction for a period of ten years. 

On July 28, 1948, the Swiss Confederation deposited with the Secretary 
General a declaration accepting the compulsory jurisdiction of the Court 
for an indefinite period, subject to abrogation on giving one year’s notice. 
Switzerland had previously accepted the jurisdiction by a declaration of 
December 18, 1920, which was renewed for periods of ten years in 1926 
and in 1936. 

On December 31, 1948, the honor roll of the thirty-two states ** bound 
by declarations recognizing the Court’s compulsory jurisdiction under 
Article 36 (2) was as follows: 


Australia Dominican Republic 
Belgium El Salvador 

Bolivia Guatemala 

Brazil Haiti 

Canada Honduras 

China India 

Colombia Iran 

Denmark Luxembourg 


1¢ Paraguay has been omitted from this list, although the effect of the Paraguayan 
decree of April 26, 1938, is still unresolved. 
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Mexico Siam 

Netherlands Sweden 

New Zealand Switzerland 

Nicaragua Turkey 

Norway Union of South Africa 
Pakistan United Kingdom 
Panama United States of America 
Philippine Republic Uruguay 


A ratification of the French declaration of February 18, 1947, has not yet 
been deposited, but the ratification by the President of the Republic was 
authorized by Law No. 6638 of July 10, 1948, the text of which was com- 
municated to the Secretary General. 

Unfortunately, the exclusions made in the declaration filed by the 
United States on August 26, 1946, continue to set an unfortunate prece- 
dent. One of them was copied in the declarations made by France and 
Mexico in 1947, and both of them were copied into the declaration made 
by Pakistan in 1948. 

The practice of the Secretariat of the United Nations with regard to the 
publication of declarations recognizing compulsory jurisdiction leaves 
much to be desired. The circular notes sent to governments in compliance 
with Article 36 (4) of the Statute are not published, and the reproduction 
of the texts in the United Nations Treaty Series is greatly delayed. Ac- 
curate information is not obtainable in the public press; and while 
courteous responses are made to letters of inquiry, a private individual 
ean currently keep abreast of the developments only with the greatest 
difficulty. In the course of time, however, he may rely upon the reproduc- 
tion of the texts in the Court’s Yearbook. 


Treaty Provisions for the Court’s Jurisdiction 


Encouraging progress toward the extension of the Court’s jurisdiction is 
being made by the inclusion of express provisions in numerous inter- 
national instruments. Without attempting an exhaustive enumeration of 
such provisions, special attention may be drawn to the following provisions 
concerning the jurisdiction of the Court embodied in Articles 31 to 37 of 
the American Treaty on Pacific Settlement, opened for signature at Bogota 
on April 30, 1948, and signed on behalf of each of the twenty-one American 
Republics,’® but with reservations in some cases: 


17 The exclusion of ‘‘ disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America, as determined by the United 
States of America’’ has been roundly condemned by the House of Delegates of the 
American Bar Association and by the Association of the Bar of the City of New York 
(American Bar Association Journal, Vol. 33 (1947), p. 249; Report of the Committee 
of the Association of the Bar of the City of New York, approved on Jan. 20, 1948). 

18 Pan American Union, Law and Treaty Series, No. 24 (1948). 
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ARTICLE XXXI. In conformity with Article 36, paragraph 2, of 
the Statute of the International Court of Justice, the High Contract- 
ing Parties declare that they recognize, in relation to any other Ameri- 
can State, the jurisdiction of the Court as compulsory ipso facto, with- 
out the necessity of any special agreement so long as the present 
Treaty is in force, in all disputes of a juridical nature that arise 
among them concerning: 


(a) The interpretation of a treaty; 

(b) Any question of international law; 

(ec) The existence of any fact which, if established, would constitute 
the breach of an international obligation ; 

(d) The nature or extent of the reparation to be made for the 
breach of an international obligation. 


ARTICLE XXXII. When the conciliation procedure previously es- 
tablished in the present Treaty or by agreement of the parties does 
not lead to a solution, and the said parties have not agreed upon an 
arbitral procedure, either of them shall be entitled to have recourse 
to the International Court of Justice in the manner prescribed in 
Article 40 of the Statute thereof. The Court shall have compulsory 
jurisdiction in accordance with Article 36, paragraph 1 of the said 
Statute. 

ARTICLE XXXIII. If the parties fail to agree as to whether the 
Court has jurisdiction over the controversy, the Court itself shall first 
decide that question. 

ARTICLE XXXIV. If the Court, for the reasons set forth in Articles 
V, VI and VII ?® of this Treaty, declares itself to be without jurisdic- 
tion to hear the controversy, such controversy shall be declared ended. 

ARTICLE XXXV. If the Court for any other reason declares itself 
to be without jurisdiction to hear and adjudge the controversy, the 
High Contracting Parties obligate themselves to submit it to arbitra- 
tion, in accordance with the provisions of Chapter Five of this Treaty. 

ARTICLE XXXVI. In the case of controversies submitted to the 
judicial procedure to which this Treaty refers, the decision shall de- 
volve upon the full Court, or, if the parties so request, upon a special 
chamber in conformity with Article 26 of the Statute of the Court. 
The parties may agree moreover, to have the controversy decided ex 
aequo et bono. 

ARTICLE XXXVII. The procedure to be followed by the Court shall 
be that established in the Statute thereof. 


18 Articles V to VII read as follows: 


‘*ARTICLE V. The aforesaid procedures may not be applied to matters which, by 
their nature, are within the domestic jurisdiction of the state. If the parties are 
not in agreement as to whether the controversy concerns a matter of domestic 
jurisdiction, this preliminary question shall be submitted to decision by the Inter- 
national Court of Justice, at the request of any of the parties. 

‘*ArTICLE VI. The aforesaid procedures, furthermore, may not be applied to 
matters already settled by arrangement between the parties, or by arbitral award 
or by decision of an international court, or which are governed by agreements or 
treaties in force on the date of the conclusion of the present Treaty. 

‘*ArTICLE VII. The High Contracting Parties bind themselves not to make 
diplomatic representations in order to protect their nationals, or to refer a contro- 
versy to a court of international jurisdiction for that purpose, when the said 
nationals have had available the means to place their case before competent do- 
mestic courts of the respective state.’ 
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Article 43 also gives to the Court a somewhat doubtful power ‘‘through 
summary procedure’’ to draw up a special agreement for arbitration 
where the parties cannot draw it up ‘‘within three months after the date 
of the installation of’’ an arbitral tribunal. In signing this treaty, several 
states made reservations which limit these provisions insofar as they are 
concerned, and the treaty has not yet been brought into force. 

Significant provisions concerning resort to the Court were included, 
also, in the series of Economie Codperation Agreements concluded in June 
and July of 1948 between the United States of America and a number of 
European states.2° Such action was taken by the United States in pur- 
suance of the Foreign Assistance Act of 1948;* Section 115a of this 
statute authorized the conclusion of agreements which should, ‘‘ where ap- 
plicable, make appropriate provision’’ for 


submitting for the decision of the International Court of Justice or of 
any arbitral tribunal mutually agreed upon any case espoused by the 
United States Government involving compensation of a national of the 
United States for governmental measures affecting his property rights, 
including contracts with or concessions from such country. 


The following article in the Agreement with Ireland served as a model for 
the later agreements,” slight variations being made in some eases: 


1. The Governments of the United States of America and Ireland 
agree to submit to the decision of the International Court of Justice 
any claim espoused by either Government on behalf of one of its 
nationals against the other Government for compensation for damage 
arising as a consequence of governmental measures (other than meas- 
ures taken by the Government of the United States of America con- 
cerning enemy property or interests) taken after April 3, 1948, by the 
other Government and affecting property or interest of such national, 
including contracts with or concessions granted by duly authorized 
authorities of such other Government. It is understood that the under- 
taking of the Government of the United States of America in respect 
of claims espoused by the Government of Ireland pursuant to this 
paragraph is made under the authority of and is limited by the terms 
and conditions of the recognition by the United States of America of 
the compulsory jurisdiction of the International Court of Justice 
under Article XXXVI of the Statute of the Court, as set forth in the 
Declaration of the President of the United States of America dated 
August 14, 1946. The provisions of this paragraph shall be in all 
respects without prejudice to other rights of access, if any, of either 
Government to the International Court of Justice or to the espousal 
and presentation of claims based upon alleged violations by either 
Government of rights and duties arising under treaties, agreements 
or principles of international law. 


20 Department of State, Treaties and Other International Acts Series, Nos. 1780- 
1783, 1786-1795. 

21 Public Law, 80th Congress, Ch. 169, 2d Session, approved April 3, 1948. 

22. No such provision appears in two agreements with occupation zones of Germany. 
Department of State, Treaties and Other International Acts Series, Nos. 1784, 1785, 
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2. The Governments of the United States and Ireland further agree 
that such claims may be referred, in lieu of the Court, to any arbitral 
tribunal mutually agreed upon. 

3. It is further understood that neither Government will espouse a 
claim pursuant to this Article until its national has exhausted the 
remedies available to him in the administrative and judicial tribunals 
of the country in which the claim arose. 


Publications of the Court 


In March, 1948, the Court took a decision that its publications should 
consist of the following: (1) Reports of Judgments, Advisory Opinions 
and Orders; (2) Pleadings, Oral Arguments, and Documents concerning 
Cases; (3) Documents concerning the Constitution of the Court; (4) Texts 
Covering the Jurisdiction of the Court; and (5) Yearbooks.”® 

The Yearbook for 1947-1948 suggests as a short title for the first of these 
publications, 7.C.J. Reports, 1947-1948 ; the two years are combined, though 
the first fascicule published is labeled ‘‘1947,’’ and later ones are labeled 
**1948.’’ The suggested short title for the second of these publications 
is I.C.J. Pleadings; for the third, I.C.J. Constitution; for the fourth, I.C.J. 
Jurisdiction; and for the fifth, Yearbook, though perhaps it ought to be 
I.C.J. Yearbook. The earlier serial designations have thus been aban- 
doned. It remains to be seen whether the new system will prove to be more 
convenient. 

During the year 1948, four fascicules of the Reports of Judgments, Ad- 
visory Opinions and Orders appeared, with continuous pagination; they 
contain the President’s orders of July 31, 1947, December 10, 1947, and 
December 12, 1947; the Judgment of March 25, 1948; the Court’s Order 
of March 26, 1948; and the Advisory Opinion of May 28, 1948. 

A notable event of the year was the inauguration of the publication of 
a series, Reports of International Arbitral Awards. Article 38 of the 
Statute of the Court refers to judicial decisions ‘‘as subsidiary means for 
the determination of rules of law.’? Over the past century and a half, 
international tribunals have rendered many decisions and awards, yet 
some of the texts have been published only in scattered places and are all 
but inaccessible. The two volumes of Hague Court Reports, edited by 
James Brown Scott, and the four volumes of World Court Reports, edited 
by the writer, have covered only a part of the field. The need for a sys- 
tematic collection of the texts has been discussed for many years, both in 
official and in private circles, and the new series is designed to meet this 
need. The first volume of Reports of International Arbitral Awards was 
prepared by the Registry of the Court, with the authorization of the Court 
but without involving its responsibility ; it appears as a publication of the 
United Nations. It reproduces the texts of thirteen awards given during 
the years 1920 to 1925. The editing of the volume leaves something to be 
desired, but in later issues it will doubtless be improved. 


28 Yearbook 1947-1948, pp. 67, 69-70. 
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SOVIET CONCEPTS OF THE STATE, INTERNATIONAL 
LAW AND SOVEREIGNTY 


By Mintauts CHAKSTE 


Formerly Justice of the Supreme Court of Latvia 


The failure of the United Nations Organization to promote codperation 
among its members in solving urgent international problems is a disap- 
pointing feature of the post-war world and compares unfavorably with the 
opening stages of the League of Nations activities, which were marked by 
a will to codperation among the members and considerable success in re- 
solving outstanding international problems. The reasons for this failure 
may be manifold, but it would seem that among them there is also a want 
of agreement on some basic concepts which are essential for the normal 
functioning of the Organization. As the main task of the Organization 
is the development of codperation among nations according to the pro- 
claimed principles for the achievement of the avowed aims, it appears to 
be indispensable that among the nations there exist a broad agreement on 
eoncepts which are not only essential for the understanding and observance 
of the purposes and principles of the Organization, but also of importance 
in determining mutual relations among the member states themselves. 
These would be the concepts of the state, law and sovereignty, which form 
the basis of every international order. It must, however, be admitted that 
there exists no agreement on these concepts among. the members of the 
Organization. It is just there that the rift between East and West mani- 
fests itself in a conspicuous way, and deprives the Organization of an es- 
sential prerequisite for successful functioning. 

An attempt will be made in this article to outline the Soviet variation 
of the three concepts, those of the state, law and sovereignty, and to define 
the ideas on which is based the theory which determines the relations be- 
tween the Soviet state on the one hand, and the democratic states of the 
West on the other. This theory could hardly be considered a factor en- 
couraging collaboration between the two groups of states. On the con- 
trary, it renders collaboration rather problematic. 


Soviet Concept of the State 


The notion of a sovereign state is the point of departure in settling most 
questions that concern international relations. It would be essential to 
every international order to proceed from a common point of departure. 
The actual situation, however, is that Soviet theory has developed a concept 
of the state of its own which substantially differs from the traditional ones. 
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And as the Soviet theory of the state forms one of the cornerstones of 
the whole ideological structure of the Communist dogma, it cannot but 
have repercussions on Soviet foreign policy determining the relations be- 
tween the Soviet Union and the non-Communist states. Lenin himself 
has undertaken the task of formulating this theory in accordance with 
his interpretation of Engels’ book, The Origin of Family, Private Property, 
and State. In his famous pamphlet, State and Revolution, which ever 
since its publication in 1918 has become a source of reference for his fol- 
lowers, Lenin declares that in this book ‘‘the fundamentals of Marxism 
as to the historic réle and significance of the state have been explained with 
complete clarity.’’ He goes on to say: ‘‘The state is the product of tr- 
reconcilability of class antagonism. The state arises then and there, when 
and where class antagonism cannot be objectively reconciled. Or to reverse 
the object: the existence of the state proves that class antagonism is ir- 
reconcilable.t One of the characteristics of Lenin’s theory is the emphasis 
on the impossibility for a state to be a conciliator of clashing class interests. 
He quotes Engels to the effect that ‘‘not only the states of antiquity and 
the Middle Ages had been organs of exploitation of slaves and serfs, but 
even the contemporary representative state is an instrument of exploitation 
of hired labour by capital.’’* As regards the democratic republic with 
a system of universal suffrage, it deserves, in Lenin’s opinion, no better 
treatment, as it is, according to him, the same instrument of exploitation 
of the proletariat by the bourgeoisie. Quoting Engels, he maintains that 
in a democratic republic ‘‘ wealth exercises its power indirectly but all. the 
more surely,’’ and describes the democratic republic as ‘‘the best political 
camouflage of capitalism.’’ Capitalism, once having taken possession of 
the democratic republic, ‘‘builds up its power with such reliability that 
no change of persons, institutions, or parties can ever disrupt it.’’ ® 

Lenin recalls that Engels considered the system of universal suffrage 
to be the instrument of bourgeois domination, and quotes Engels’ definition 
of this system as ‘‘the scale for measuring the maturity of the working 
class. It can and will be nothing else in the contemporary state.’’* In 
accordance with Engels’ theory, Lenin propounds the view that the state 
is destined to pass out of existence. The classes, the real creators of the 
state, would disappear as they had come into being, and: 


with the extinction of classes the state itself will inevitably pass out of 
existence. The society which will organize production on a new basis 
of free and equal associations will relegate the state where it shall 
belong: to the museum of antiquities along with the spinningwheel 
and the bronze axe.® 


1 Lenin, Sochineniya, Vol. 21, p. 372. 
2 Ibid., p. 377. 

8 Ibid., pp. 377-378. 

4 Ibid. 

5 Ibid. 
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The Communist theory of the disappearance of the state is of practical 
significance to the extent it has its repercussions on Communist tactics. 
Engel’s words that ‘‘the state will not be eliminated (abgeschafft) but will 
wither away (absterben)’’ have caused a controversy among their in- 
terpreters. Lenin gives his own interpretation of those words. He points 
out that, according to Engels, only the proletarian state or the semi-state 
(Halbstaat) as it is sometimes called, which will succeed the bourgeois 
state, can and will ‘‘wither away.’’ The latter will first be transformed 
into a proletarian state. This transformation can be achieved only by 
means of a proletarian social revolution. And Lenin himself was a most 
ardent champion of the social revolution and never ceased to emphasize the 
necessity of training the masses for this revolution. In it he saw the 
essence of the whole theory of Marx and Engels.°® 

As the development within the Soviet Union after the extermination of 
the bourgeoisie and the establishment of the proletarian state appeared 
to stand in contradiction to the theory of ‘‘the withering away of the 
state,’’ it had to be accommodated to the Soviet realities. The task was 
performed by Stalin. He gave his interpretation of this theory in his 
address to the 18th Party Congress. Stalin pointed out that in developing 
his theory Engels had not had in mind the special case of building up 
socialism in one country surrounded by capitalist states. He asserted that 
capitalist encirclement was the real cause why the state had not ‘‘ withered 
away’’ in the Soviet Union. And he answered the question whether the 
state will continue to exist after the victory of Communism in the affirma-/ 
tive, in case the capitalist encirclement were not eliminated, and in the 
negative, if it were eliminated and substituted by a socialist one.’ 

Such is the short outline of the theory of the state with which the 
proletarian state, the Soviet Union, appeared on the international stage 
and began to establish and develop its relations with the states of what 
this theory called the capitalist encirclement. According to the Marxist 
and Leninist theory the latter was the very incarnation of all the evils 
for the destruction of which the international proletariat, supported by 
the Russian proletarian state, has to fight the last and decisive battle. 
The weapons to be used in this battle were not ballot boxes and voting 
procedures which, according to the theory, could not disrupt the encircle- 
ment, but violent upheavals summed up in the term ‘‘world revolution.’’ 
To be sure, this concept of the state could not be ignored or distorted by 
Soviet jurists who were confronted with the task of solving the problems 
of the legal aspect of the intercourse between the Soviet state and the 
states of the ‘‘bourgeois encirclement.’’ Their task was formulated as 
follows: 


6 Ibid., pp. 379-383. 
7 Stalin, Voprosy Leninisma (11th ed., Moscow, 1947), pp. 600-606. 
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. in a given epoch (the 20th century) and working on given his- 
toric material how are we to consider in a legal sense contemporary 
capitalist states and the Union of Socialist Federative Republics now 
entering into a variety of mutual legal relations—are we to regard 
the respective state formations as subjects of a single personality, 
or are we to consider them as relations between rulers and the ruled, 
or in any other way? * 

The answer reads: ‘‘We consider that for the supporter of the class 
nature of the state there can be no hesitation as to the choice. If a 
bourgeois theorist defending the doctrine of class solidarity and codperation 
could consider, at least in the form of lip-service, the state as embodying 
these principles and the state power as a super or classless factor, whose 
corresponding expression was the personified unity of state personality 
(Esmain)—this legal scheme applied to the U.S.S.R., a state from bottom 
to top built up on the principle of class dictatorship, at once reveals its 
inconsistency. It would be puerile to suppose that the Soviet power acting 
within and without its country as the exponent of class interests of the 
Russian and international proletariat could at the same time act in any 
degree as the exponent of views and wishes of the parasitic exploiting 
classes of its own country. The government of workers and peasants has 
never pretended to be a national power in the sense of bourgeois ‘sacred 
unity.’ On the contrary, in its international relations it has many times 
confirmed the strictly class character of its domination and no less ex- 
plicitly drawn a distinct line between the ruling classes and working 
masses of Western Europe, America, and Asia, and appealed to the latter 
over the heads of the former.’’ ® 

Having illustrated his views with facts from Soviet international prac- 
tice, Korovin goes on: 


These illustrations permit to draw the conclusion that the theory 
of class structure of the contemporary state is not only a very instru- 
mental hypothesis for understanding the mutual relations between 
Soviet Russia and the world of imperialistic colossuses and pygmtes, 
but also the official doctrine of the U.S.S.R. which is consistently 
realised by the government in building up the structure of the republic 
as well as in its international relations.’® 


Korovin’s views had been criticized by another Soviet jurist, Pashukanis. 
He also was in agreement with the Marxian concept of the state as an in- 
strument of class oppression, and denied the possibility of a state being 
a conciliator of clashing class interests. But he considered that in foreign 
relations the state could be treated as a unity, and could be personified 
and regarded as a subject. However, the proletariat remained the ruling 


8 Korovin, Sovremennoye mesdunarodnoye publichnoye pravo (1926), p. 23; Meddun- 
arodnoye pravo perekhodnogo vremeni (Moscow, 1924), p. 30. 

® Ibid., pp. 23, 30. 
10 MeZdunarodnoye pravo perekhodnogo vremeni, p. 32. 
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class of the Soviet state, and as such the proletariat monopolized the inter- 
national and legal representation of the state." 

Be that as it may, Pashukanis, however, did not state whether the non- 
Soviet state could also be treated as a personified unity, and restricted his 
arguments mainly to the Soviet state. It would seem that from an orthodox 
Marxian viewpoint, a non-Soviet state with irreconcilable class interests 
could hardly be regarded as a personified unity. If we consider the career 
of a Soviet writer as evidence of his compliance with the official doctrine 
of the Soviet state, then we should have to dismiss the views of Pashukanis 
as deviating from the official doctrine. Pashukanis disappeared from the 
Soviet stage in one of the purges, whereas Korovin stands high in the ranks 
of Soviet jurists. He would be a safer guide than Pashukanis through 
the labyrinth of official Soviet doctrine. 

The implications of the Soviet concept of the state are not only of 
theoretical interest. They are of practical significance as well. The 
treatment of the problem of intervention by the Soviet theory is instruc- 
tive in this respect. It admits that contemporary legal theory, with few 
exceptions, unanimously condemns intervention, and nevertheless, the Soviet 
theory does not reject intervention as such. Korovin considers the inter- 
ventions of the Allied Powers in Russia in 1918-1919 as the realization 
of the principle of class struggle on an international scale, and says: 


As such, they, in their legal aspect, are acceptable to the legal sense 
(pravosoznaniye) of the transitional epoch, as class struggle is the 
established method of mutual relations between opposite worlds on 
the international arena. The strictly negative attitude of the Russian 
working people to the various interventions by the Allied Powers 
does not indicate the rejection of intervention as a method of class 
struggle. It was the rejection and condemnation of those given inter- 
ventions. 


And he points out that under certain conditions intervention may become 
‘‘the mightiest instrument of progress, a surgical measure to ease the birth 
pangs of a new world.’’ ?? 

It would seem that in the many Soviet interventions since 1939 these 
‘surgical measures to ease the birth pangs of a new world’’ have been 
carried out in pursuit of this theory. 

Another consequence of the Soviet concept of the state would be the 
character of the Soviet diplomatic representatives abroad. Korovin says 
that the representative of the U.S.S.R. ‘‘does not personify the semi- 
mythological personality of the state-Leviathan but is no more and no less 
than the plenipoténtiary of the ruling class in the republic.’’** The 
question as to whom the Soviet plenipotentiary is accredited is left open 


11 Pashukanis, Ocherki po meédunarodnomu pravu (1935), p. 80. 
12 Korovin, MeZdunarodnoye pravo perekhodnogo vremeni, p. 61. 
18 Korovin, Sovremennoye meédunarodnoye publichnoye pravo, p. 82. 
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by Korovin, but some instances from the Soviet practice, e.g., in the Baltic 
states, would show that as soon as circumstances are ripe, the Soviet 
plenipotentiary appeals to the ‘‘masses’’ over the head of the government. 


Soviet Concept of International Law 


The Soviet approach to problems of international law is entirely de- 
termined by the Marxist and Leninist theory. Professor Korovin says: 


It is the right moment to comprehend the elementary truth that 
such notions as Marxism, proletarian dictatorship, and the rest of the 
ideological foundations of the state and social order of contemporary 
Russia are categories binding in many ways: one cannot at the same 
time propagate them, defend the class nature of social relations, ac- 
cept economic materialism as the basis for sociology, and simultane- 
ously endeavor to enact policy law . . . on the basis of unprincipled 
eclecticism. In controversies of doctrines and theories, in heated dis- 
putes of jurists, historians, and diplomats, the jurist of the U.S.S.R. 
has only one place—he must remember, know, and defend it.** 


In line with these ideological foundations, international law is given a 
strictly class character: ‘‘ International public law is the sum-total of legal 
norms governing rights and duties of collectivities of the ruling classes— 
participants in international intercourse.’’ Commenting on this definition, 
the author says: 


The concluding part of this definition expresses the class character 
of international law, as well as of law in general, which in the course 
of history has been particularly closely connected with the organiza- 
tion of the state, and had for a long time constituted a monopoly of 
the most privileged ‘‘top’’ of the feudal and bourgeois society.'® 


It would be a matter of impossibility for the Soviet state representing 
the dictatorship of the proletariat to accept and let itself be governed by 
this law of expressly bourgeois character. 


The deeply rooted fundamental difference of the legal and social 
order of capitalist society on one hand and socialist order on the other 
entails a manifold and substantial alteration of legal norms governing 
mutual relations between the bourgeois countries and the socialist 
ones. The sum-total of these norms will form one of the ‘‘regional’’ 
international legal systems which could be designated as ‘‘the inter- 
national law of the transitional epoch.’’ ... The historic limit for 
the international law of the transitional epoch would not be the day 
when the state machinery is handed over to the ‘‘museum of antiqui- 
ties,’’ but the day of victory of the proletarian revolution in the 
countries of the capitalist West.?® 


Thus the Soviet jurist considers the intercourse between the Soviet 
state and the non-Soviet ones only as a temporary phenomenon to be ended 
14 MeZdunarodnoye pravo perekhodnogo vremeni, p. 7. 


15 Korovin, Sovremennoye meZdunarodnoye publichnoye pravo, p. 5. 
16 Ibid., p. 8. 
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by the world revolution abolishing the capitalist order of the world. This 
view is in complete harmony with the Soviet concept of the bourgeois 
state, and it proves the consistency with which Soviet legal theory repro- 
duces the fundamentals of Marxism. But this intercourse would be not 
only of a temporary duration but also of a limited scope. Whereas, ac- 
cording to this theory, the only basis of inter-state or international law, 
are ‘‘the events of the social life of peoples which could be summed up 
in two fundamental groups of interests—the needs of intellectual char- 
acter (spiritual needs in a broad sense) and economic interests (material 
needs in a narrow sense),’’ and because ‘‘intellectual intercourse presup- 
poses some common evaluation, unity of convictions legal, ethical, and 
political,’’ Korovin examines the question whether and to what an extent 
‘is it possible to speak of an intellectual unity in the legal, moral and 
political spheres of a Socialistie Soviet Republic and any of the states 
of the bourgeois order ?’’ 17 

Such a possibility is denied. Among the reasons which make an in- 
tellectual unity between a Soviet republic and the states of the bourgeois 
order impossible, the very existence of the Soviet state is mentioned as 
“‘a most convincing negation of the whole of the bourgeois order as such, 
and a constant threat to its security.’’ The way to this unity is blocked 
by the ‘‘cornerstones of Soviet home and foreign policy’’ such as ‘‘the bet 
on world revolution,’’ ‘‘the actual and economic impossibility of a lasting 
existence of a socialistic oasis,’’ ete. And lastly, the legal order of the 
bourgeois states ‘‘protecting the ‘sacred property’ of a select handful and 
defending the exploitation of man by man,’’ appears to be ‘‘a synonym of 
violence and want of justice’’ from a socialist viewpoint which also con- 
tributes to the same effect. Therefore the conclusion is that ‘‘an inter- 
course on the basis of intellectual unity (ideological solidarity) between 
countries of bourgeois and socialist cultures, cannot exist as a rule, and 
hence the rules of international law covering this intercourse become point- 
less.’”? Only a limited intercourse on the basis of ‘‘values of the so-called 
humanitarian order’’ is considered to be possible, e.g., for the prevention 
of epidemics, preservation of monuments of antiquity, works of art, etc.?® 

As regards intercourse on the basis of economic interests, Korovin dis- 
tinguishes between international legal relations of a ‘‘technical type’’ 
(postal, telegraphic, railway, river conventions) and international rela- 
tions of ‘‘material interests of a social and legal character’’ (commercial 
treaties, customs unions, protection of industrial property, problems of 
international private law, etc.). Whereas he recognizes that in the first 
group the relations would develop and grow, in the second group agree- 


17 Korovin, MeZdunarodnoye pravo perekhodnogo vremeni, pp. 12-13. 
18 Idid., pp. 13, 15-16. 
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ments would be ‘‘entirely determined by political requirements of a given 
moment.’’ 

Such was the basis of international law in relations between the Soviet 
state and the non-Soviet states as viewed by Soviet legal theory before 
World War II. It remains to be seen whether World War II, and in 
particular the compliance of the Soviet Union with the Charter of the 
United Nations, have in any way changed the theory and widened the 
basis of international law in relations between the Soviet state and the 
non-Soviet ones. 

No substantial changes of basic ideas have become apparent in postwar 
Soviet legal theory. Since the end of the war Korovin himself has pub- 
lished articles on problems of international law in Russia as well as in 
the United States. Although the contents of the articles, which were 
published approximately at the same time, are not identical and differ 
in some substantial points, supplemented by each other they provide, 
however, a possibility of studying the trends of Soviet postwar legal 
thought. 

The background against which the postwar development of international 
law takes place is described for the Russian reader as follows: 


Imperialistic reaction wages a furious fight against the realization of 
democratic principles and forms in international relations, against the 
consolidation of peace and collective security, and tends to perpetuate 
imperialistic violence and privileges. International law is for the 
time being the arena of the struggle of two opposing tendencies—the 
progressive-democratie and the reactionary-imperialistic.”° 


This description is missing from the article published by the same writer 
in the United States,** although a month later he repeats this description 
for the Russian reader in somewhat different terms: 


International relations of the post-war period are characterized by 
the clash and struggle of two opposing tendencies in international 
politics—the progressive democratic and reactionary-imperialistic. . 
the second of these tendencies is the reflection of the interests of in- 
fluential reactionary groups of the great capitalist states. . . . They 
a democracy in all its forms and are willing always to bargain with 

ascism. . . .?? 


The progressive-democratic tendencies, it goes without saying, are rep- 
resented by the Soviet Union, the reactionary-imperialistie by the great 
democracies of the West. For the present, international law is regarded 
as the arena of a struggle for the abolition of anti-democratic trends, sur- 


19 Korovin, Megdunarodnoye pravo perekhodnogo vremeni, pp. 16-17. 

20 Korovin, ‘‘MeZdunarodnoye pravo na sovremennom etape,’’ Bolshevik, October, 
1946, p. 26. 

21 Korovin, ‘‘The Second World War and International Law,’’ this JournaL, Vol 
40 (1946), pp. 742-755. 
22 Korovin, ‘‘ Parizsnaya mirnaya konferentsiya,’’ Bolshevik, November, 1946. 
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vivals and forms and the affirmation of the principles of democracy in 
international relations. As this arena, the international legal order, con- 
sists of a body of legal rules and of rights of states, the subjects of inter- 
national law, and their corresponding duties, one may well ask which are 
the anti-democratic trends, survivals and forms of this order and which 
the democratic ones, and what is the attitude of the progressive-democratic 
tendencies in this arena to the anti-democratic elements which still possess 
legal validity? This is one of the problems Soviet legal theory has brought 
up for discussion. 

On the other hand, this theory considers international law as being a 
form for the realization of collaboration among peoples. At this point 
Korovin’s American and Russian articles differ again. Whereas the 
American article simply states that ‘‘International law is one of the forms 
for the realization of this collaboration,’’ the Russian article gives a more 
precise definition. According to it, ‘‘international law, in the shape of its 
progressive norms and democratic institutions, is one of the forms for the 
realization of that collaboration of democratic states. . . .’’ 8 

Hence it follows that not international law as such in all its parts, but 
only ‘‘the shape of its progressive norms and democratic institutions’’ rep- 
resents the form of collaboration not among all nations, but only among 
the ‘‘democratic states.’’ Here is no need to specify which states are to be 
regarded as ‘‘democratic.’’ Korovin expressly mentions such states as 
Poland, Yugoslavia, Rumania, Bulgaria and Hungary. As regards the 
great democracies of the West, they are not mentioned by Korovin in the 
group of ‘‘democratic states,’’ and they apparently belong to ‘‘the great 
capitalist states reflecting the interests of influential reactionary groups.’’ 
Would that mean that international law is not recognized as a form of 
collaboration between the Soviet state and the. democracies of the West? 
In principle, Soviet legal theory denies international law this function. 
Korovin says: 


In the final analysis it must be admitted that there is not and cannot 
be such a code of international law as would be equally acceptable 
to the cannibal and his victim, to the aggressor and the lover of 
freedom, to the ‘‘master race’’ and its potential ‘‘slaves,’’ to the cham- 
pions ui the sanctity of treaties and to those who would treat pacts 
as ‘‘scraps of paper,’’ to the advocates of humanising and abolishing 
war and to the proponents of totalitarian war, to those who ‘‘value 
every tear of a child,’’ to quote Dostoyevsky, and to those who try to 
build a third or any other empire on a foundation of women’s corpses 
and children’s skulls.** 


If the ‘‘great capitalist states reflecting the interests of influential reac- 
tionary groups’’ are not expressly mentioned in this passage, that does 


28 This JouRNAL, Vol. 40 (1946), p. 742, and Bolshevik, October, 1946, p. 25. 
24 This JouRNAL, Vol. 40 (1946), pp. 742-743. 
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not mean that Soviet legal theory can admit the existence of a code of 
international law that would be equally acceptable to these states and the 
Soviet state. The very substance of the Marxist and Leninist theory pre- 
eludes such a possibility. It is here that international law has become 
‘‘the arena of the struggle of two opposing tendencies.’’ Korovin, however, 
admits that a certain body of rules could be acceptable to the bourgois 
states and the Soviet one, it would seem, for a limited period of history 
to which he has given the name of ‘‘transitional epoch.’’ He writes: 


Like any other law, international law reflects the will of the ruling 
classes. The reality of international law, however, is not precluded 
by the fact that for the time being there are on the international 
stage bourgeois states as well as feudal and socialist ones. Each of 
them, carrying out its own line and directed by its own motives, might 
be interested in supporting and preserving a certain amount of gen- 
erally binding legal norms in international relations.** 

That looks like a temporary concession made by the Soviet jurist to the 
non-Soviet states. The basis for this concession is the interest of states 
in preserving some legal norms in relations with one another. The Soviet 
state, however, acts in this case according to its own line and is directed 
by its own motives. That would mean that as soon as a curve in this line 
brings about a change of this interest, the legal norms would lose their 
basis and will be regarded as null and void. Interest alone actually re- 
mains the factor determining the conduct of the state. A legal régime 
could hardly exist on such an uncertain basis. Soviet practice itself illus- 
trates the uncertainty of a legal régime in its relations with non-Communist 
states. Only the Soviet-Nazi agreements of 1939 and the resulting Soviet 
aggression against her western neighbor states need be mentioned. The 
whole international legal structure which the Soviet Union herself had 
helped to build up was destroyed by her, a considerable number of valid 
pacts and treaties handled as ‘‘scraps of paper,’’ and legal norms ruth- 
lessly violated. These acts were the actual result of the concept of interest 
as the only basis of law. The victims of this concept were the states along 
the Soviet western frontier: Finland, Estonia, Latvia, Lithuania, Poland, 
to mention only the first in a long list of victims. 


Soviet Concept of Sovereignty 


In its foreign policy the Soviet Union professes to be the champion of 
the principle of sovereignty. In line with this policy, Soviet jurists declare 
sovereignty to be one of the oldest democratic principles of international 
law, and the legal form of a democratic foreign policy. It is defined 
as the legal and actual independence of the state in carrying out its func- 
tions, and its economic independence as the basis of a real independence is 
particularly stressed. These declarations and definitions, however, would 


25 Bolshevik, October, 1946, p. 25. 
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be misleading if taken at their face value. <A closer examination of the 
Soviet theory would reveal not only the reasons which have contributed 
to the Soviet attitude towards the principle of sovereignty, but also the 
contents of the Soviet concept of this notion. 

As regards the reasons, Korovin states: 


The Soviet Union is destined to act as the champion of the doctrine 
of ‘‘classical’’ sovereignty in so far as its formal seclusion acts as a 
legal armour protecting it from interference of those factors under 
the pressure of which the frontiers of contemporary capitalist states 
are changed and the forms of their law altered. So long as beyond 
the frontiers of the U.S.S.R. there is only the ring of bourgeois en- 
circlement, every limitation of sovereignty on behalf of it would be a 
greater or lesser victory of the capitalist world over the socialist 
order. .. 


That would mean that the Soviet Union supports the principle of 
sovereignty as a means for isolating itself from the interference of the 
non-Communist encirclement, or as Korovin puts it, ‘‘the traditional 
policy of ‘splendid isolation’ of the United Kingdom is repeated by the 
Soviet republic. . . .’’ *7 

Since World War II, when the ring of the ‘‘bourgeois encirclement’’ 
has been pushed a good deal westwards, the Soviet Union has not abandoned 
the principle of sovereignty. Only the reasons for its maintenance have 
been formulated somewhat differently: ‘‘In a world where there are rich 
and poor, exploiters and exploited, weak states and strong ones, and inde- 
pendent countries and colonies, to reject the conception of sovereignty or 
the other legal guarantees of national independence and freedom would 
always help those who are strong and would never benefit those who are 
weak.’’ ?8 Another aspect of the Soviet concept of sovereignty was stressed 
by Korovin in a lecture delivered before the Social Science Academy of the 
Russian Communist Party in 1947: 


Sovereignty, as conceived by Soviets, is a weapon in the struggle of 
the progressive-democratic forces against the reactionary-imperialistic 
ones. Under contemporary conditions sovereignty is destined to act 
as a legal barrier protecting against imperialistic encroachment and 
securing the existence of the most advanced social and state forms— 
socialist and those of a people’s democracy; it is a guarantee of the 
liberation of the oppressed peoples in colonies and dependent terri- 
tories from the imperialistic yoke.*® 


In short, the Soviet Union now supports the principle of sovereignty not 
only to protect ‘‘the most advanced social and state forms from imperialistic 
encroachment,’’ but also to defend the ‘‘poor, weak, and exploited against 


26 Sovremennoye meZdunarodnoye publichnoye pravo, p. 42. 
27 Megdunarodnoye pravo perekhodnogo vremeni, p. 45. 

28 Korovin, in this JouRNAL, Vol. 40 (1946), p. 748. 

29 Pravda, May 3, 1947. 
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the rich, strong and exploiters,’’ and ‘‘to liberate the oppressed peoples 
in colonies and dependent territories from the imperialistic yoke.’’ 

The rich, the strong, and the exploiters in this concept are, of course, the 
great democracies of the West. What is the attitude of Soviet theory to- 
wards their sovereignty? Professor Levin, another Soviet jurist, writes: 


One should always remember the distinction between the contents, 
the essence of sovereignty, on the one hand, and its form, on the other. 
The supremacy of the power of the state as the political organization 
of the ruling class is the essence of sovereignty. . . . In the bourgeois 
state the proclaimed form of ‘‘the sovereignty of the people’’ conceals 
elass dictatorship of the bourgeoisie. . . . Sovereignty is full power 
and independence of the state as the political organization of the class 
which possesses the tools and means of production and dominates eco- 
nomically. One cannot speak of sovereignty without these conditions. 
That is why ‘‘the sovereignty of the people’’ in conditions of the 


bourgeois state... is... afallacy. . . . For the first time in history 
the Soviet state has realized the real sovereignty of the people. . . .*° 


In other words, the sovereignty of the non-Communist states, as conceived 
by the Soviets, is synonymous with elass dictatorship of the bourgeoisie. 
The latter is the very thing for the destruction of which, according to the 
fundamentals of Marxist and Leninist theory, the international proletariat, 
supported by the Russian Soviet state, has to fight. It would be in com- 
plete contradiction to the fundamentals of this theory, if Soviet legal thought 
were to support and justify this kind of sovereignty. Therefore in the 
writings of Soviet jurists we could hardly find arguments in favor of the 
sovereignty of non-Communist states. All they say in favor of sovereignty 
is related to the sovereignty of the Soviet state, other ‘‘democratic’’ states, 
and colonial and other oppressed and exploited peoples. An instructive 
example as to how Soviet theory deals with the problem of sovereignty is 
afforded by the case of Franco Spain. Levin opposes the view that the 
sovereignty of Spain could be invoked to protect her from interference with 
her domestic régime. According to him, that would be ‘‘an attempt to 
distort the real meaning of sovereignty.’’ And he explains: 


Under contemporary conditions sovereignty and democracy are in- 
divisible. The principle of sovereignty is subordinated to the prin- 
ciple of democracy as a more general and universal principle of rela- 
tions between states and relations within a state. A régime brought 
about by aggression and representing a constant threat of aggression, 
certainly cannot claim to be protected under the cover of the principle 
of sovereignty.** 


It is needless to say that the principle of democracy to which reference 
is made here is that of Soviet democracy. This principle does not cover 


30 Printsip suvereniteta v sovetskom i meZdunarodnom prave (Moscow, 1947), pp. 6-8; 
also Korovin, Pravda, May 3, 1947. 
31 Levin, op. cit., p. 24. 
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the democratic states of the West. The Soviet theory, therefore, in its final 
consequences does not comprise the sovereignty of the democratic states of 
the West. Measured by the Soviet principle of democracy, their sovereignty 
would never comply with the postulates of that principle. ‘‘The dictator- 
ship of the bourgeoisie’’ is an insurmountable obstacle for the Soviet theory. 

This conclusion is well confirmed by the strictly negative attitude Soviet 
theory has adopted in dealing with the problem of limiting state sovereignty. 
The speeches of Mr. Eden and Mr. Bevin in the House of Commons to this 
effect have not met with the approval of Soviet jurists. Professor Korovin 
comments on them: 


The chief fau!t of these theories lies in their authors’ inability or 
refusal to understand that the roots of aggressive nationalism, which 
the world parliament is to check, lie in the very nature of imperialism. 
. . . The nature and essence of imperialism cannot be changed by any 
amount of parliamentary voting. 

No less incorrect is the idea that state sovereignty is absolutely 
synonymous with rampant nationalism, in other words, something like 
a bull in a china shop on a world scale. It is indisputable that any 
state of the imperialist type always holds forth such a threat. But 
it is just as indisputable that there is another type of state (the 
Soviet), whose social structure completely precludes even the possi- 
bility of such a transformation.** 


It would seem that this view is inconsistent. If any state of ‘‘the im- 
perialist type’’ in possession of unlimited sovereignty constitutes a threat 
to become something like a ‘‘bull in a china shop on a world scale,’’ then 
why not eliminate this threat by limiting its sovereignty? In thé same 
article, Korovin himself admits that ‘‘in the interests of the preservation 
and consolidation of sovereignty, as a factor of universal progress, it be- 
comes necessary temporarily to limit to a considerable degree the sov- 
ereignty of the most aggressive nations, that is, Germany and Japan.’’ * 
Why, in the case of Germany and Japan, could sovereignty be limited, 
whereas in the case of other states of the ‘‘imperialist type’’ the limitation 
would be a hopeless undertaking ? 

Soviet theory, however, would not admit being inconsistent. The sov- 
ereignty of Germany is to be limited only temporarily, until Germany is 
transformed into a democratic state: 


Through a limitation of the sovereignty of the aggressor nations his- 
tory is leading us to the strengthening of the sovereignty of the peace- 
loving state and to the affirmation of sovereignty as a legal form of 
democratic international policy, and, in the final analysis, to the 
strengthening of the sovereignty of the German people itself if and 
when Germany becomes a peace-loving and democratic state.** 


32 This JOURNAL, Vol. 40 (1946), p. 747. 
33 Ibid., p. 744. 
34 Ibid. 
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Thus Germany’s sovereignty could be restored if and when she has be- 
come a democratic state along with Bulgaria, Rumania, Yugoslavia, Hun- 
gary and Poland, of which Korovin states: 


The major successes of democracy in a number of states in post- 
war Europe (Bulgaria, Rumania, Yugoslavia, Hungary, Poland) simul- 
taneously with a fundamental change in their foreign policy, econvinc- 
ingly testifies that sovereignty and democracy, just as sovereignty and 
socialism, are conceptions that not only are wholly compatible but 
mutually enrichening.** 


As regards the states of ‘‘the imperialist type,’’ the sovereignty of which 
conceals ‘‘the dictatorship of the bourgeoisie’’ and always holds forth the 
threat to become ‘‘something like a bull in a china shop on world scale,’’ 
their essence, according to this theory, cannot be changed, and the only 
outcome left then to them is to be destroyed by the world revolution. 
Therefore, it would be not only useless but even harmful to rearm them 
with sovereignty in their relations with the Soviet state, the proponents 
of this revolution, to protect them from the causes and effects of this revo- 
lution. 

Thus we could sum up the Soviet concept of sovereignty as follows: In 
its legal aspect it establishes the right of the Soviet state to independence, 
including the right to reject any outside interference. In relations with 
what we might call the democratic states of the West, this concept, how- 
ever, lacks reciprocity, as it does not grant these states the protection of sov- 
ereignty. Along with this aspect, sovereignty is also a principle of Soviet 
foreigh policy aiming at the ‘‘liberation of all democratic peoples on the 
European continent and the overseas colonies’’ and the establishment of 
‘democratic states’’ such as contemporary Poland, Hungary, Rumania, 
Yugoslavia. 

It remains to review what will become of the principle of sovereignty 
in relations between the Soviet states themselves. Soviet legal theory has 
suggested that their mutual relations would be governed by an inter- 
Soviet law. As regards the principle of sovereignty, it will apparently 
lose its functions of being the legal armor protecting the Soviet state from 
encroachment by ‘‘the states of imperialist type.’’ The political function 
of ‘‘liberating the peoples from the imperialist yoke’’ would also be ac- 
complished. Would that mean that this principle would actually pass out 
of existence in relations between Soviet states? Soviet practice with the 
states of Eastern Europe seems to suggest that the principle will lose its 
significance, and will be substituted by the principle of the proletarian 
dictatorship which, from a principle governing only the internal relations 
of the Soviet state, would develop into a principle governing even inter- 
national relations between Soviet states. 


35 Ibid., p. 748. 
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Of course, the term ‘‘sovereignty’’ will be retained, but the subject- 
matter of this term will be different. The Soviet federal law has already 
developed a new notion of sovereignty which no longer means internal 
and external independence of the state to carry out its functions. Ac- 
cording to the Soviet federal law, the member States of the Soviet Union 
are supposed to be sovereign. Professor Levin emphasizes that ‘‘the char- 
acteristic feature of the Soviet federation which distinguishes it from all 
bourgeois federations is the recognition of the sovereignty of every con- 
stituent republic, t.e., of the member states of the Union. Article 15 of 
the Constitution of the U.S.S.R. confirms that the sovereignty of the con- 
stituent republic is restricted only by Article 14 of the Constitution enumer- 
ating matters belonging to the competence of the Union.’’** Article 14 
of the Constitution, however, deprives the constituent republic of the Union 
of every more or less important state function and transfers them to the 
Union. What is left to the constituent republic could hardly be called 
sovereignty in a non-Soviet concept. And even this minimum of power is 
exercised by the Communist Party of the respective republic, which, on its 
part, is absolutely subordinated to the leaders of the Communist Party of 
the Union. The complete centralization of power is an accomplished fact in 
the Soviet Union. That could hardly be otherwise in a dictatorial régime, 
whatever its name. If Soviet jurists, nevertheless, refer to the sovereignty 
of a member state of the Union, that could only mean that their concept of 
sovereignty is a different one from that which regards sovereignty as a 
synonym of external and internal independence of the state to exercise 
its functions. It is most likely that in international relations between 
Soviet states, that would be the Soviet concept of sovereignty which would 
be realized as the only one compatible with the principle of proletarian 
dictatorship. 

This outline would show that the Soviet concepts of the state, law, and 
sovereignty are entirely dominated by the Marxist and Leninist theory. 
The starting-point is the idea of the irreconcilability of clashing class in- 
terests which has brought about an insurmountable rift in human relations. 
The method of class relations is that of class struggle, of which Stalin has 
said that ‘‘the acutest form of it was the proletarian dictatorship,’’ and that 
it was needed ‘‘to suppress the bourgeoisie and to root out capitalism.’’ ** 
At first the rift existed in relations between classes within one state, but 
after the erection of the proletarian state, the Soviet Union, the rift be- 
came evident also in relations between separate states. Korovin, in line 
with that theory, has pointed out that in relations between the Soviet state 
and the non-Communist ones, class struggle was a recognized method of 
policy. Before him Stalin has shown what would be the task of the Soviet 

36 Levin, op. cit., p. 11. 
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state in the field of international relations. He asserted that ‘‘the victory 
of the revolution in one country, 7.e., Russia, . . . was at the same time the 
beginning and prerequisite of the world revolution.’’ He stressed the duty 
of the country of the victorious revolution to help the proletariat of other 
countries in their revolutionary efforts, and, quoting Lenin, explained the 
nature of the help. It should consist of ‘‘the maximum of what a single 
country could give to develop, support, and start the revolution in all 
countries,’’ and, along with that, ‘‘the victorious proletariat of one country 

. should rise against the remaining capitalist world attracting the op- 
pressed classes of other countries, starting revolts against the capitalists 
in these countries, and, in case of necessity, even sending its military forces 
against the exploiting classes and their states.’’** These views could not 
be ignored when not only the Soviet concepts of the state, law, and sov- 
ereignty, but also the whole Soviet international policy, are examined. 
They would contribute considerably to better interpretation and under- 
standing of the concepts as well as of the policy. 

As regards the three Soviet concepts, they could be regarded as the gen- 
eralization of the Soviet international experience and the line of its future 
course as, according to Korovin, ‘‘The task of the Soviet science of inter- 
national law is to prove equal to Soviet international practice, to generalize 
and comprehend its experience, to map out and blaze new trails for it.’’ ** 

As these concepts, and the theory out of which they have been developed, 
have not been abandoned nor altered since the Soviet Union subscribed to 
the Charter of the United Nations, one may ask how they are to be brought 
into harmony with the purposes and principles of the United Nations 
Organization; how the theory of world revolution is to be reconciled with 
the task of maintaining peace and security; how the principle of sovereign 
equality of all members is to be realized in relations between the Soviet 
state and the states representing what they call the dictatorship of the 
bourgeoisie ; how conditions are to be established under which justice and 
respect for the obligations arising from treaties and other sources of inter- 
national law could be maintained; and how friendly relations are to be 
developed among nations if the recognized method of these relations is the 
principle of class struggle. These are some of the many questions which the 
Soviet concepts of the state, law, and sovereignty have put before the na- 
tions of the world. It would seem to be a hopeless task to find a reasonable 
solution unless an intellectual unity is restored among the nations. 


38 Ibid., p. 104. 
39 This JOURNAL, Vol. 40 (1946), p. 755. 
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CONSULAR IMMUNITIES: THE KASENKINA CASE 
(U. S.—U.S.S.R.) 


By LAWRENCE PREUSS 


Of the Board of Editors 


The recent Kasenkina and Samarin affairs, which led to a breach of 
consular relations between the United States and the Soviet Union, have 
raised a number of legal issues relating to the status of foreign consular 
officials. The legal principles involved, however, have been beclouded by 
widespread misunderstanding of the nature and scope of consular privi- 
leges and immunities, by obviously baseless charges made by the Soviet 
Jovernment against that of the United States, and by the apparent re- 
luctance of the latter to press to its fullest extent a sound legal case. 

Although the Kasenkina affair was declared officially closed in the note 
addressed by the Department of State to the Soviet Embassy on September 
19, 1948,? the facts of the case have remained in dispute. It is to be re- 
gretted that the facts as alleged in the correspondence between the two 
governments were not always accompanied by sufficient evidence to justify 
more than a tentative judgment upon some of the legal points raised. <Ac- 
cording to reports issued by the press * and by the Department of State,° 
Mrs. Oksana S. Kasenkina, a Soviet citizen employed in New York as a 
teacher of children of members of the Soviet Delegation to the United 
Nations, had, on July 31, 1948, appealed for refuge to the editor of a 
Russian-language newspaper in New York, stating that she was unwilling 
to return to the Soviet Union, although she had engaged passage on a ship 
which sailed that day. Arrangements were made for Mrs. Kasenkina to 
vo to Reed Farm, Valley Cottage, New York, which is under the manage- 
ment of the Tolstoy Foundation, Inc., a White Russian welfare organiza- 


1 Department of State Bulletin, Vol. XIX, No. 482 (Sept. 26, 1948), p. 408. 

2 For a convenient summary of both the Kasenkina and Samarin cases, based primarily 
upon press reports, see Current Developments in United States Foreign Policy: Summary 
of Events During July-August 1948 (Washington: Brookings Institution, 1948), Vol. 
II, No. 1, pp. 3-6. 

The present article does not deal specifically with the case of Mikhail I. Samarin, 
his wife and three children. Mr. Samarin, also a Soviet teacher in the United States, 
had appeared at the New York office of the Federal Bureau of Investigation and stated 
that he was unwilling to return to the Soviet Union. See the statement made by Mr. 
Samarin to the New York Times, Aug. 10, 1948, and reprinted in the Department of 
State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 251, note 1. See also note 8, 
below. 

3 Department of State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 253. 
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tion led by the Countess Alexandra Tolstoy. According to her own state- 
ments, corroborated by the testimony of witnesses, Mrs. Kasenkina went to 
Reed Farm voluntarily. There she wrote a letter to Mr. Y. M. Lomakin, 
the Soviet Consul General in New York, the contents of which have not 
been disclosed to the public.* On August 7, 1948, Mr. Lomakin proceeded 
to Reed Farm and took Mrs. Kasenkina back to the Consulate General in 
New York, where, according to his later statement, she expressed the wish to 
remain while awaiting her repatriation. 

Two days later the Soviet Ambassador, Mr. Alexander Panyushkin, pre- 
sented a strong protest to the Department of State*® in which he alleged 
that Mrs. Kasenkina had been kidnapped and forcibly detained by members 
of the ‘‘so-called Tolstoy Fund,’’ * which, he charged, was a criminal organi- 
zation engaged in activities ‘‘clearly directed against the U.S.S.R., and 
which consist particularly in the prevention, by any forcible means, of the 
return of Soviet citizens to their Fatherland and in attempts to use them 
for purposes inimical to the Soviet Union.’’ These activities, he alleged, 


were carried on ‘‘with the acquiescence of certain government agencies of 
the U. S. A.,’’ in direct violation of the obligations assumed by the Gov- 
ernment of the United States on the basis of the Roosevelt-Litvinov agree- 
ment of November 16, 1933.7 In a note handed to Ambassador Walter 
Bedell Smith by Foreign Minister V. M. Molotov at midnight, August 11, 
1948, these charges were repeated, and protest was registered against ‘‘the 


toleration on the part of the authorities of the U. S. A., of the criminal acts”’ 
of the Tolstoy Foundation, which was characterized as a ‘‘bandit-White 
guard organization.’’* Ambassador Smith, although not informed offici- 


+The Department of State on Aug. 19 demanded a photostatie copy of this letter, 
lack of which had hampered the investigation by the United States authorities of the 
charge that Mrs. Kasenkina had been kidnapped by the members of the Tolstoy Founda- 
tion. Ibid., p. 253. A copy was received from the Soviet Embassy, but was not made 
public. IJbid., Vol. XIX, No. 482 (Sept. 26, 1948), p. 408. 

5 Ibid., Vol. XIX, No. 478 (Aug. 29, 1948), pp. 254-255. 

6 Ambassador Panyushkin asserted that Mrs. Kasenkina in her letter to Mr. Lomakin 
had ‘‘implored him to snatch her from the hands of the [Tolstoy] organization,’’ mem- 
bers of which ‘‘attempted to detain Kasenkina by force in spite of her categorical 
statement that she wished to leave with the Consul General and did not want to remain 
at the farm.’’ Ibid., p. 254. 

7 For the text of the exchange of communications between President Roosevelt and 
People’s Commissar for Foreign Affairs Litvinov, ibid., p. 257 ff.; also, this JOURNAL, 
Supp., Vol. 28 (1934), p. 2 ff. 

8 Department of State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 256. Mr. 
Molotov further charged that Alexandra Tolstoy had admitted to the press that her 
organization had participated also in the ‘‘abduction’’ of Mr. Samarin and his family, 
and that the F.B.I., having taken his statement, ‘‘thus is found to be connected with 
the organization which kidnapped Samarin, his wife and three children.’’ He also 
charged that two members of the Tolstoy organization had exerted pressure upon Mrs. 
Kasenkina to induce her not to return to the Soviet Union, and that one of them had 
‘resorted to violently administering a narcotic substance’’ to her, ‘‘clearly with the 
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ally of the incident complained of, denied that the Government of the 
United States or any of its agencies were involved in any illegal action, 
and assured Mr. Molotov that after full investigation criminal proceedings 
would be initiated if they were found to be legally warranted.° 

In the meanwhile, the removal of Mrs. Kasenkina to the Consulate Gen- 
eral had given rise to the suspicion, widely expressed in the press, that 
she was being detained against her will. On August 11, 1948, the Soviet 
Consul General was served with a writ of habeas corpus issued by New 
York Supreme Court Justice Samuel Dickstein, requiring that Mrs. 
Kasenkina be produced in the New York Supreme Court on the following 
morning. The writ was served that evening on Mr. Lomakin on the steps 
of the Consulate General, but a Soviet consular official is reported to have 
informed the press shortly thereafter that ‘‘Mr. Lomakin will not appear 
in any court. He will not produce the woman. He didn’t receive any 
papers.’’?° At 6:00 a.m. of the following day Ambassador Panyushkin 
presented to the Department of State a note, the contents of which were 
paraphrased for the press as follows: 


The Embassy stated that it wished to call the attention of the De- 
partment to the fact that the entirely inadmissible assumption con- 
tained in this document [the writ] to the effect that the Consul Gen- 
eral of the U.S.S.R. could detain and imprison a citizen of the country 
which he represents is incompatible with the dignity of the Soviet 
Consulate, the necessity for the observance of which derives from 
international custom and the norms of international law. 

The Embassy said that the delivery of the writ was in complete 
contradiction of the rights its foreign consulates enjoy and should 
enjoy, and that the judicial organs of a country in which a consul 
resides may not impose on him obligations to secure the appearance in 
court of citizens of the country he represents and in general any 
obligations whatsoever which do not relate to him personally but are 
in connection with his official activity. 

The Embassy stated that the demands of the justice could not be 
executed by the consul general, as he does not have the right and the 
possibility to compel Oksana Stepanova Kosenkina, who is a free citizen 


purpose of weakening her will to oppose him.’’ The same charge was repeated by 
Consul General Lomakin in his press statement of Aug. 16. New York Times, Aug. 17, 
1948, p. 1:6. 

9 Ibid., Aug. 14, p. 3:6. See also Secretary of State George C. Marshall’s statement, 
ibid., Aug. 12, 1948, p. 5:1. 

10 Ibid., Aug. 12, 1948, p. 1:6. In referring to the issuance and service of the 
writ, a Tass despatch from New York, broadcast from Moscow, stated that: ‘‘A judge 
decided to join his efforts to the provocational actions of the intelligence agents [of the 
United States, disguised as New York police officers] and unlawfully, in violation of 
consular immunity, sent a notice to the Soviet Consul General, Mr. Lomakin, demanding 
that Mrs. Kasenkina be delivered to court for interrogation on the morning of Aug. 12. 
The Soviet Consul General naturally rejected this absurd demand of the insolent court 


official, which contradicts elementary international regulations.’’ Ibid., Aug. 15, 1948, 
p. 322. 
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of the Soviet Union, to appear in a court of the State of New York. 
The Embassy requested that the Department of State direct an ap- 
propriate communication to the Supreme Court of the State of New 
York at today’s session.”* 


The Legal Adviser of the Department of State, Mr. Ernest A. Gross, 
thereupon despatched a telegram to Governor Thomas E. Dewey of New 
York, in which attention was called to the above protest, and the following 
suggestion was made: 


In the event Justice Dickstein contemplates taking further action 
against the consul general the Department respectfully suggests that 
as an appropriate interim measure Justice Dickstein take the case 
under advisement. 

Service of this process upon the consul raises complex questions of 
serious legal and policy nature which the Department would appreci- 
ate an opportunity to consider after receipt of official information 
concerning the circumstances of the application for the writ of habeas 
corpus, the contents of the writ and the circumstances of its service. 

In view of the fact that the writ of habeas corpus is returnable this 
morning, the Department has advised Justice Dickstein informally of 
the transmission of this communication to you.’? 


Shortly after receipt of the above suggestion Justice Dickstein reserved 
decision in the proceedings on the writ, stating that: 


This matter is important enough to give the Consul General every 
opportunity to consult with his Embassy. It is also important for the 
court to consult with the State Department, because there are some 
international questions involved here with respect to these persons 
who were brought here, whether under diplomatic immunity or as 
employees.** 


The situation described above was made still more complex when Mrs. 
Kasenkina, at 4:20 p.m. of the same day leaped from a third-story window 
of the Consulate General, sustaining serious but not critical injuries. 
Officers of the New York police detail stationed at the Consulate General 
followed members of the consular staff who had carried Mrs. Kasenkina 
into the building, and one of them succeeded in calling an ambulance 
although, permission to use a telephone was denied. The doors of the 
Consulate General were opened only when substantial police reinforce- 
ments arrived. Several of the police inspectors, following routine pro- 
cedure in what was apparently a case of attempted suicide, made a brief 
inspection of Mrs. Kasenkina’s room, where they found a note which was 
later returned to the Consul General unopened. A press report stated 
that the note was taken only after ‘‘a brief tussle’’ in which ‘‘the Police 
11 Ibid., Aug. 13, 1948, p. 1:8. 
12 Ibid., p. 3:2. 

13 Ibid., p. 3:8, 


CONSULAR IMMUNITIES: THE KASENKINA CASE 41 


Department won,’’** and this version agrees with that contained in a pro- 
test by the Soviet Embassy in which it was charged that ‘‘instead of dealing 
with the Consul General the police inspectors, in spite of his protest, seized 
one of Kasenkina’s personal letters which was in her personal bag.’’*® The 
Department of State, in its note of August 19, maintained that ‘‘Consul 
General Lomakin agreed to the suggestion of police officers that they inspect 
Mrs. Kasenkina’s room, as well as the room from which she jumped. 
This inspection was carried out in the presence of the Consul General. In 
view of the circumstances, the Department of State considers the actions 
of the New York police authorities entirely proper.’’ *° 

Mrs. Kasenkina was removed, apparently at her own request, to the 
Roosevelt Hospital, where she was placed under a protective police guard. 
The Soviet Vice Consul, Mr. Zot I. Chepurnykh, made several attempts to 
see her during the evening of August 12, but was refused admission until 
11:00 a.m. on August 13, at which time he was permitted to interview her 
in the presence of police officers..7 Mrs. Kasenkina is reported to have 
said to Mr. Chepurnykh: ‘‘You kept me a prisoner; you would not let me 
go,’’ thus repeating a charge which she had made to the police earlier in 
the morning that she had jumped from the window in order to escape and 
thereby to avoid her compulsory return to the Soviet Union.'* This state- 
ment, in direct conflict with the official Soviet version of the motives for 
her act,!® led Mr. Chepurnykh to issue the following statement : 


14 Jbid., Aug. 16, 1948, p. 1:7. A photostatic copy of this letter was also furnished 
by the Soviet Embassy to the Department of State at the request of the latter, but its 
contents were not made public. See note 4, above. 

15 Ambassador Panyushkin to the Department of State, Aug. 14, 1948, Department of 
State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 255. 

16 [bid., p. 253. 

17 See the Tass despatch of Aug. 14, cited, note 10, above, and Mr. Chepurnykh’s 
report of Aug. 17. New York Times, Aug. 18, 1948, p. 4:5. 

18 Ibid., Aug. 14, 1948, p. 1:8. Mrs. Kasenkina also stated that she had been visited 
at the Consulate General by the Soviet Ambassador, who had promised her immunity 
from punishment upon condition that she sign an affidavit to the effect that she was not 
being detained against her will. Ambassador Panyushkin later acknowledged that he 
had seen Mrs. Kasenkina on Aug. 7, but denied that he had tried to obtain an affidavit. 
Ibid., Aug. 15, 1948, p. 3:1. Mrs. Kasenkina explained to the police that her letter 
to Mr. Lomakin (ibid., Aug. 27, 1948, p. 1:7, and note 4, above) had expressed a de- 
sire to talk with the Soviet authorities ‘‘as human beings’’ concerning her unwillingness 
to retain her position or to return to the Soviet Union. Instead, she declared, Lomakin 
and his associates had ‘‘perfunctorily arrested her’’ upon their arrival at Reed Farm. 
Mrs. Kasenkina’s explanation of her motive for leaping through the window was re- 
ported by an interpreter in a press interview on Aug. 25 in the following words: ‘‘She 
said that when they returned to the consulate she knew since they did not permit her to 
leave the consulate that she would not escape in Moscow either. Therefore, she jumped 
out of the window [pause] in an attempt to escape. She did not want to kill herself. 
She wanted to escape.’’ Ibid., Aug. 26, p. 3:6. 

19 For several days after Aug. 12 Soviet spokesmen insisted that Mrs. Kasenkina had 
‘*fallen’’ from the window. It was only on Aug. 16 that Consul General Lomakin issued 
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It is understood that Mrs. Kasenkina, deprived of visits from the 
Soviet representatives and remaining entirely in the hands of the police 
and White Guards, is not in a position to freely express her wishes, 
she is subjected to constant questioning, is frightened and is forced 
to utter phrases which she has been made to say. Under these cireum- 
stances she is liable to say anything. 

The Consul General of the U.S.S8.R. in compliance with the com- 
monly accepted international legal means of defense of citizens of his 
country insists and will insist upon his right to enjoy a free access to 
the sick Soviet citizen Kasenkina and to have a representative of the 
Soviet Consulate General be present in her room.*° 


On the following day Ambassador Panyushkin called upon Under Sec- 
retary of State Robert A. Lovett, and, according to a Department of State 
press release, demanded: that the Soviet Consulate General be permitted 
to post a twenty-four-hour guard over Mrs. Kasenkina; that the Consul 
General be permitted to see her at will; that she be placed ‘‘under the 
protection’’ of the Soviet consular authorities; and that she be moved from 
her present location to any place stipulated by the Consul General.** Mr. 
Panyushkin also presented a note in which he raised a new issue, in charg- 
ing that officers of the New York police had ‘‘arbitrarily burst into the 
building of the Consulate General,’’ had seized Mrs. Kasenkina’s letter 
despite the Consul General’s protest, and had attempted to search her room 


a press statement in which he charged that her action was brought about by acute 
mental depression resulting from the constant gathering of hostile and obtrusive crowds 
and by the ‘‘continuous flow of hostile and malicious fabrications of the United States 
press and radio’’ concerning her future. She had, Mr. Lomakin stated, repeatedly 
asked the consulate employees: ‘‘Is it possible that I may not be assisted in returning 
home? I want to go home as soon as possible because I am afraid of being caught 
again by those white-guard fiends.’’ Finally, ‘‘the official statement of Judge Dick- 
stein of the New York State Supreme Court in which he demanded her appearance be- 
fore the court, sharply aggravated her depressed mind.’’ When on Aug. 12 she saw 
‘a erowd running from the Hotel Pierre’’ [apparently some newspaper photographers 
who had been waiting across the street] she ‘‘ran away with horror from the window 
and cried: ‘It looks as if they are coming to get me.’ Then losing control of herself 
she rushed into the next room and there leaped from a third-floor window.’’ In con- 
clusion, Mr. Lomakin said, ‘‘it is clear that the responsibility for everything that had 
occurred lies with those who organized the kidnapping and committed violence toward 
Mrs. Kasenkina, a Soviet citizen, as well as with those American officials who by their 
actions and statements have thus caused the nervous breakdown of Mrs. Kasenkina which 
has driven her in her despair to the attempt of suicide.’’ Ibid., Aug. 17, 1948, p. 3:5. 

20 Cited, note 17, above. Mr. Chepurnykh in the same statement alleged that the 
police interpreter, Mr. W. Dyczko, had ‘‘undoubtedly coached the patient to be ready 
for our visit,’’ and that she was ‘‘kept under strong outside influence and watch by 
police agents, detectives and leaders of the White Guard organization.’’ Somewhat 
inconsistently, he denied in a press interview that Mrs. Kasenkina had in fact made the 
accusation ascribed to her by the interpreter. Jbid., Aug. 17, 1948, p. 1:3. 

21 Ibid., Aug. 15, 1948, p. 1:8, 
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and to question employees of the Consulate General.** In conclusion it 
was stated that: 


By such acts the representatives of the New York police authorities 
violated the extraterritoriality of the building of the Consulate Gen- 
eral of the U.S.S.R. in New York, the need for the observance of which 
is derived from international custom and from the norms of inter- 
national law. 

In connection with the foregoing, the Embassy of the U.S.S.R. in the 
U. S. A. manifests to the Department of State a protest against the 
violation of the extraterritoriality of the building of the Consulate 
General of the U.S.S.R. in New York by representatives of the 
authorities of the U. S. A., and insists that the persons guilty of such 
violation be brought to account. The Embassy of the U.S.S.R. in the 
U. S. A. also insists that the persons who permitted the other illegal 
acts indicated above be brought to account. The Embassy of the 
U.S.S.R. in the U. 8. A. hopes that the Department of State will take 
measures that in the future will protect the Consulate General from 
illegal acts on the part of the New York City police authorities, and 
that the Department will assure the extraterritoriality of the building 
of the Consulate General of the U.S.S.R. of New York. 


Mr. Lovett informed the Ambassador that the Government of the 
United States had no right to require Mrs. Kasenkina to place herself 
under the control of anyone or to see anyone unacceptable to her.** This 
statement of the legal position under the laws of the United States was 
reiterated in the Department’s note of August 19, in which it was stated 
that Mrs. Kasenkina was completely free to see any Soviet official whom 
she might wish to see, but that ‘‘this Government will not compel her to 
do so nor will it turn her over against her will to the Soviet authorities.’’ 
In continuing, the note read: 


This Government recognizes the right of Soviet officials in the 
United States to take appropriate measures for the protection of the 
rights of Soviet citizens. Such Soviet citizens are, however, them- 
selves entitled to the protection of the applicable laws of the United 
States and the Government of the United States cannot permit the 
exercise within the United States of the police power of any foreign 
government.” 


The Department of State having been informed by Mayor O’Dwyer of 
New York, on the basis of an exhaustive investigation and report by the 
New York Police Department, that the charges that Mrs. Kasenkina had 
been kidnapped were entirely unfounded,”* replied in the above-mentioned 


22 The Soviet Embassy to the Department of State, Department of State Bulletin, 
Vol. XIX, No. 478 (Aug. 29, 4948), p. 255. 

23 New York Times, Aug. 15, 1948, p. 1:8. 

*4 Department of State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 253. 

25 The Legal Adviser of the Department of State on Aug. 18 advised Justice Dick- 
stein of the position of the United States Government concerning the status of Mrs. 
Kasenkina in the proceedings pending before his court. ‘‘. . . there is no basis under 
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note to the various protests which had been made by the Soviet Government, 
in the following terms: 


. in the representations which the Ambassador has made to the 
Under Secretary of State, as well as in statements which have been 
made to the press by the Ambassador and Mr. Jacob Lomakin, the 
Soviet Consul General in New York City, charges of the most serious 
nature are made not only against individuals in this country, but also 
against the Government of the United States and state and federal 
officials. The reports of the investigation being made by the com- 
petent United States authorities which have been received by the 
Department of State not only clearly demonstrate that these charges 
are unsubstantiated, but also indicate that officials of the Soviet Gov- 
ernment have been engaged in conduct which is highly improper. 
The United States Government must categorically reject the charges 
and insinuations contained in these notes which have been found to be 
at complete variance with the facts. 


In conclusion, the note read: 


. . . the Consul General has himself made or issued statements to 
the press which, in view of all the evidence available, the Department 
of State can only conclude were deliberately designed to mislead the 
American public in regard to a serious charge involving the United 
States Government. The United States Government considers that 
Consul General Lomakin’s conduct constitutes an abuse of the preroga- 
tives of his position and a gross violation of the internationally ac- 
cepted standards governing the conduct of foreign officials. 

The Department of State is therefore requesting the President to 
revoke the exequatur issued to Consul General Lomakin, and it is 
requested that he leave the United States within a reasonable time.*® 


On August 25, 1948, the day that President Truman signed the order 
revoking the exequatur, the Soviet Government made public the text of a 
note in which it stated that it considered that the actions and statements of 
the Soviet Government and its official representatives in connection with 
the Kasenkina case were ‘‘completely in accord with the legitimate in- 
terests of the Soviet Union in defending its citizens from criminal attempts 
against their liberty and civil rights... .’’ <A situation had been ecre- 


international law or under any law of the United States for considering that Mrs. 
Kasenkina is in any manner subject to the control or authority of the Soviet Government 
so long as she remains in this country. The Department of State already has advised 
the Soviet Embassy that Mrs. Kosenkina will not be placed under control of any person 
against her own will. The Department has also advised the Soviet Embassy that 
although it recognizes the right of the Soviet Government, through its officials abroad 
to extend all proper assistance and protection to Soviet nationals, this right does not 
include authority to take charge of Soviet citizens in this country irrespective of 
their wishes.’’ Jbid., pp. 261-262. On Aug. 20, Justice Dickstein, with consent of the 
attorney for the applicant, dismissed the writ of habeas corpus in stating that ‘‘the 
matter has become academic in view of Mrs. Kasenkina’s presence in a hospital, out- 
side the control of the Soviet Consul.’’ New York Times, Aug. 21, 1948, p. 2:4. 

26 Department of State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), pp. 251-253. 
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ated by the United States in which ‘‘the normal execution of their fune- 
tions by Soviet consulates in the United States becomes impossible.’’ The 
Soviet Government therefore had decided to close both of its consulates 
in the United States, in New York and San Francisco, and, in accordance 
with the principle of reciprocity, considered that the United States Con- 
sulate General at Vladivostok was subject to immediate closing, and that 
the previous agreement between the Governments regarding the opening 
of a United States Consulate General at Leningrad was invalidated.*’ 
Note was taken of this decision by the Department of State in a communi- 
eation addressed to the Soviet Embassy on September 9, 1948, and it was 
officially declared that the Department considered the ‘‘matter closed.’’ ** 


In turning from a somewhat lengthy review of the facts which are avail- 
able to a brief analysis of some of the legal issues involved in the Kasenkina 
case, it appears that the various Soviet protests and statements were based, 
either expressly or by implication, upon the following contentions or legal 
principles : 


(1) That Mrs. Kasenkina, a Soviet citizen, was kidnapped and im- 
prisoned illegally on United States territory by certain individuals organ- 
ized as the Tolstoy Foundation, Inc.; 

(2) That this organization, being devoted to purposes inimical to the 
Soviet Union, was one which the United States was obligated to suppress, 
in conformity with the terms of the Roosevelt-Litvinov agreement of No- 
vember 16, 1933; 

(3) That the United States had not only tolerated and acquiesced in the 
illegal and criminal activities of this organization, but had actually abetted 
them through official connivance and through direct participation by 
agents of the F.B.I., in violation, a fortiori, of the 1933 agreement; 

(4) That the Soviet Government is entitled to exercise certain extra- 
territorial rights in foreign territory, that these rights include powers of 
police and control over Soviet citizens (at least when they are employed 
by official Soviet agencies), and that this right of control, when asserted 
by a Soviet representative abroad, is exclusive of any like power on the 
part of the local authorities; 

(5) That officials of the United States, both Federal and State, had de- 
nied Mrs. Kasenkina the benefit of diplomatic and consular protection, and, 
through undue influence and intimidation, had in effect forcibly detained 
her in their custody ; 

(6) That the right of police or control, as an official consular function, 
gives rise to personal immunity from the jurisdiction of foreign courts, and 
that the issuance of the writ of habeas corpus was therefore invalid; 


27 Current Developments in United States Foreign Policy, op. cit., cited, note 2, above. 
28 Department of State Bulletin, Vol. XIX, No. 482 (Sept. 26, 1948), pp. 408-409. 
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(7) That the premises of Soviet consular establishments abroad are 
‘‘extraterritorial,’’ and that the service of the writ at the Consulate Gen- 
eral was not only invalid, but that it also constituted a violation of an 
international legal right by officials for whose conduct the United States 
is responsible ; 

(8) That since Soviet consular premises are ‘‘extraterritorial’’ and in- 
violable, they may be entered only with the express authorization of the 
chief of the consular establishment, and that the action of the New York 
police in entering the Consulate General and there making a preliminary 
investigation of the cireumstances of Mrs. Kasenkina’s ‘‘suicide’’ attempt 
constituted an international delict for which the United States is respon- 
sible ; 

(9) That the United States is responsible for the failure to take adequate 
steps for the punishment of the individuals and government agents guilty 
of the violations described under the above headings; 

(10) That the United States is responsible for permitting individual 
citizens and government agents to engage in slanderous and malicious 
propaganda against the Soviet Government and its official representatives 
in the United States; and 

(11) That the United States is responsible for failure to prevent the 
gathering of hostile and obtrusive crowds before the Consulate General, 
in derogation of its dignity and tranquillity. 


The replies of the Department of State show that it vigorously contro- 
verted all of the allegations of the Soviet Government as to the facts in the 
ease. It is notable, however, that the Department took a firm and explicit 
legal position only with respect to the following points: denial of the right 
of any foreign government to exercise a ‘‘police power’’ within the United 
States, and assertion of the right to revoke the exequatur of a foreign 
consul because of conduct deemed to be improper. There was evident a 
strong determination to accord to Mrs. Kasenkina every protection pro- 
vided by the laws of the United States and justified by international law. 
In the handling of other legal aspects of the case the Department of State 
displayed a degree of caution which may reasonably be attributed to re- 
luctance to encourage the formation of precedents which might possibly 
be invoked at a later time in justification of the ‘‘liberation’’ of American 
citizens from American consulates, or even of the exercise of jurisdiction 
over the ‘‘criminal actions’’ of their officers. 

If the Soviet Government had been able to substantiate its charges of 
kidnapping and unlawful imprisonment, with official connivance and par- 
ticipation, the United States would, of course, have been liable for failure 
to prosecute and punish the offenders and for complicity (Points 1 and 3, 
above). No evidence was presented which would show that the Tolstoy 
Foundation was of such a character as to give rise to the international re- 


2 
a 
€ 


CONSULAR IMMUNITIES: THE KASENKINA CASE 47 


sponsibility of the United States under the Roosevelt-Litvinov agreement 
of 1933 (Points 2 and 3, above), especially in view of the fact that the 
obligations assumed thereunder were qualified by the proviso that they 
would be operative only ‘‘ within the limits of the powers conferred by the 
Constitution and the laws of the United States.’’°® The charges sum- 
marized under Points 11 and 12 may likewise be dismissed in view of the 
well-known position of the United States that international law enjoins 
upon no state a duty to control or suppress the free expression of opinion,*° 
and of the fact that there was no gathering of a crowd before the Consulate 
General which was of a nature to endanger its security.** As to the latter 
point, the adequacy of the police guard furnished by the City of New York 
is attested by its presence at the time an emergency arose. 

There can be no doubt that the Department of State correctly stated a 
universal principle of international law when it denied the right of foreign 
government officials, in the absence of authorization by treaty, to perform 
any coercive act or to employ measures of compulsion upon the territory 
of the United States (Point 4, above). Foreign consular officers have the 
right to perform normal consular functions, as defined by the law of the 
sending state and within the limits imposed by international law, but no 
government, it is believed, has for more than a century asserted so wide a 
measure of control over its own nationals, in the absence of a treaty of 
extraterritoriality, as did the Soviet Government in the present case.** 
Not only is the exercise of such a ‘‘police power’’ incompatible with the 


29 President Roosevelt to Foreign Commissar Litvinov, Nov. 16, 1933. Correspondence 
cited, note 7, above. 

30See L. Preuss, ‘‘International Responsibility for Hostile Propaganda against 
Foreign States,’’ this JOURNAL, Vol. 28 (1934), p. 649 ff.; and compare Charles 
Cheney Hyde, ‘‘Concerning a Russian Pledge,’’ ibid., Vol. 29 (1935), pp. 656-662. 

31 See Frend v. United States, 100 F. (2d) 691 (C.A.D.C., 1938); and L. Preuss, 
‘*Protection of Foreign Diplomatic and Consular Premises against Picketing,’’ this 
JOURNAL, Vol. 31 (1937), pp. 705-713. 

32 See Harvard Research in International Law, Legal Position and Functions of 
Consuls (this JourNAL, Supp., Vol. 26 (1932), Part II), Article 11 of which pro- 
vides: ‘‘A receiving state shall permit a consul to perform any act authorized by 
a treaty in force between the sending state and the receiving state or authorized by 
local custom; . . . provided such exercise does not involve the use of compulsion by the 
sending state within the territory of the receiving state; this . . . shall not preclude the 
exercise by a consul of any other function conferred upon him by the sending state and 
not forbidden by the law or the practice of the receiving state.’’ The Comment con- 
tinues (pp. 253-254): ‘‘It seems clear in principle that in time of peace and in the ab- 
sence of special treaty provision the authorities of one state are not entitled to use any 
form of compulsion in the territory of another state. . . . In authorizing particular con- 
sular functions such as service of process, treaties generally expressly forbid any use of 
compulsion. ... If compulsion is necessary it is recognized that requests must be made to 
the local authorities. Such requests have been authorized by treaties for the return of de- 
serting seamen, extradition of fugitives from justice, service of letters rogatory, ete. 
. . . It is to be observed that the paragraph [quoted above] does not absolutely prohibit 
the use of compulsion. It leaves open the question of extraordinary exigencies which may 
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rights of the receiving state, giving rise to a ground for diplomatic com- 
plaint ; but it does not, if it involves also a breach of the laws of the receiving 
state, confer any immunity from prosecution and punishment if committed 
by a consular, as distinguished from a diplomatic, representative of the send- 
ing state. Both the United States ** and the Soviet Union,** as well as 
all other states concerning whose practice information is available,** recog- 
nize immunity from local jurisdiction with respect to official acts. But so 
broad an immunity as that claimed by the Soviet Government on behalf of 
its consular representatives in the present case receives no support in in- 
ternational practice.*® 


justify extraordinary action and it merely states that the receiving state is under no 
duty to permit the use of compulsion. . . .’’ 

Compare, however, Art. 40 of the Consular Law of the Union of Socialist Soviet Re- 
publies, Jan. 8, 1926 (A. H. Feller and Manley O. Hudson, A Collection of the Diplomatic 
and Consular Laws and Regulations of Various Countries (Washington, 1933), Vol. II, 
p. 1203), which provides: ‘‘A consul must see that the citizens of the U.S.S.R. residing 
in his consular district . . . execute all legitimate orders. In case of non-observance of 
the orders, the consul shall report to the People’s Commissariat for Foreign Affairs and 
request further instructions in this matter.’’ But this broad right of supervision does 
not justify, even under Soviet law, such an assertion of police and control as that which 
was attempted in the Kasenkina case, for Art. 41 continues: ‘‘In case of extreme neces- 
sity a consul has the power, with the consent of the plenipotentiary representative, to 
make an offer to the citizen of the U.S.S.R. to return to the territory of the U.S.S.R. 
before the expiration of his mission. In case of non-acceptance of this offer, the consul 
has the right, through the People’s Commissariat for Foreign Affairs to raise the 
question of the forfeiture of civil rights of the above-mentioned person before the Gov- 
ernment of the U.S.S.R.’’ 

33 See cases collected in Hackworth, Digest of International Law, Vol. V, pp. 729-735, 
and for earlier cases and national legislation, Irvin Stewart, Consular Privileges and 
Immunities (New York, 1926), pp. 147-155. As to the limits of consular immunities 
for official acts in courts of the United States, see Lyders v. Lund, 32 F. (2d) 308 
(N.D. Cal., 1929), and Landley v. Republic of Panama, 31 F. Supp. 230 (S.D.N.Y., 
1940). 

34 Art. 11 of the Regulations concerning Diplomatic Missions and Consular Institutions 
of Foreign States in the Territory of the Union of Socialist Soviet Republics, Jan. 14, 
1927 (Feller and Hudson, op. cit., p. 1220), provides that: ‘‘The consular representa- 
tives of foreign states enjoy on the basis of reciprocity the rights and privileges at- 
tached to their functions in conformity with the rules of international law. In par- 
ticular the consular representatives: . . . (c) Are not subject to the jurisdiction of the 
judicial institutions of the U.S.S.R. and of the Federated Republics because of offenses 
committed in the discharge of their office; .. .’’ 

85 For a full review of cases, treaty provisions and official statements relating to im- 
munity for official consular acts, see W. E. Beckett, ‘‘Consular Immunities,’’ British 
Yearbook of International Law, Vol. 21 (1944), pp. 38-48. 

86 Art. 21 of the Harvard Research Draft (cited above, note 32) formulates the gen- 
erally accepted rule as follows: ‘‘A receiving state shall exempt a person from liability 
and from its judicial and administrative jurisdiction for an act done by him while he was 
consul in the performance of consular functions which he was entitled to exercise; the 
receiving state decides, subject to diplomatic recourse by the sending state, whether the 
act was done in the performance of such functions. ’’ 
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Throughout the discussion of the Kasenkina case there was obvious con- 
fusion concerning the legal status of foreign consular officers. Not only 
the press, but also official spokesmen on both sides of the controversy 
tended to confuse diplomatic and consular privileges and immunities. It 
should be unnecessary to refute so elementary an error, but since the case 
was discussed to so large an extent in terms of ‘‘diplomatic’’ status, it may 
be appropriate to recall a dictum of the Supreme Court of the United States 
which correctly states an unquestionable principle: 


Consuls as such, and unless expressly invested with a diplomatic 
character, in addition to their ordinary powers, are not considered as 
. entitled by the law of nations to the privileges and immunities of 
ambassadors and public ministers, but are subject to the jurisdiction, 
civil and criminal, of the courts of the country in which they reside.*’ 


This principle has been expressed by the Department of State in the fol- 
lowing terms: 


. . . Consular officers and their assistants are not considered to have 
a diplomatic status although, by reason of their office, they may have 
by law, treaty and usage, privileges not accorded to other aliens. . . .** 


The distinction between diplomatic and consular status is made no less 
clearly in the law and practice of the Soviet Union.*® 

Since Mr. Lomakin’s acts in the present case could not be deemed to be 
of an official nature, he could not rightfully claim an immunity arising 
under international law from the jurisdiction of the courts of the United 
States.*° The issuance of the writ and summons by Justice Dickstein was 
not, therefore, invalid as being in violation of any personal immunity of 
the Soviet Consul General under international law (Point 6, above). 

There remains, however, a related question concerning the service of 
process on consular premises. The writ was served upon Mr. Lomakin on 
the steps of the Consulate General, an act which was protested by the 
Soviet Government as a ‘‘direct contradiction of the rights which its con- 
sulates enjoy and should enjoy.’’ But the ‘‘inviolability’’ of consulates 
thus invoked is one which rests solely upon treaty, and, as one authority 
has said: 


37 United States v. Wong Kim Ark, 169 U. 8. 649, 678, 42 L. Ed. 890 (1898). 

88 Hackworth, Digest of International Law, Vol. IV, p. 699. 

39 Regulations . . . etc., Jan. 14, 1927 (cited, note 34, above), Arts. 2(a-b), 11(c). 

40 The Soviet Consul General, although not entitled in the present case under inter- 
national law to immunity from the jurisdiction of the courts of the United States, might 
properly have challenged the jurisdiction of the courts of New York. Section 24 (18) 
of the Judicial Code provides: ‘‘The district courts shall have original jurisdiction . . . 
of all suits against consuls and vice consuls.’’ 36 Stat. 1093 (1911), 28 U.S.C. § 41 
(18). It is further provided by § 256 (8) of the Judicial Code that the jurisdiction 
vested in the courts of the United States ‘‘shall be exclusive of the courts of the several 
states’’ in ‘‘all suits and proceedings . . . against consuls or vice consuls.’’ 36 Stat. 
1160 (1911), 28 U.S.C. § 371 (8). 
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Perhaps the most conclusive answer to the statement made by some 
writers that the consulate is inviolable is that, with rare exceptions, 
the governments of the world have not claimed such an immunity in 
the absence of treaty.” 


Since there is no consular treaty in force between the United States and 
the Soviet Union, any question relating to the alleged inviolability of 
Soviet consular premises in the United States must be resolved by resort 
to the general principles of international law. It is true that the United 
States, speaking through the Department of State ‘** and through its 
courts,*? has recognized the invalidity of any service of process in foreign 
consulates whenever a treaty in force has provided that the ‘‘consular 
offices shall at all times be inviolable,’’ or that the ‘‘local authorities shall 
not under any pretext invade them.’’** The United States has not, how- 
ever, claimed such an exemption for its own consulates in the absence of 
treaty. In an instruction of March 22, 1929, relative to the service of 
process in the Consulate General at Belfast, the Department noted the 
absence of treaty provisions having a specific bearing on the subject, and 
stated : 


. in the absence of a treaty a State is not believed to be de- 
prived of the right of serving writs of process within the consular 
offices, provided suitable consideration is given to the official position 
of the consular officer. . . . 


41 Stewart, Consular Privileges and Immunities (New York, 1926), p. 81. 

42 The Legal Adviser of the Department of State (Hackworth) to the Sheriff of Los 
Angeles County, Apr. 17, 1939, Hackworth, Digest of International Law, Vol. IV, p. 737. 

43 See The Lonsdale Shop, Inc. v. Bibily, 126 Mise. 445, 213 N. Y. 170 (N. Y. Mun. 
Ct., 1925), in which a motion by the defendant to vacate a judgment against him after 
personal service of summons in the office of the French Consulate General at New York 
was granted, but without prejudice to service upon the defendant anew outside of 
consular premises. The decision in this case was governed by Art. III of the Conven- 
tion with France of Feb. 23, 1853 (Malloy, Treaties, ete. (1910), Vol. I, p. 528; 10 
Stat. 992), which provides that consular premises should be ‘‘inviolable.’’ The de- 
fendant, not belonging to one of the grades of consular officers benefiting from this 
convention, had no personal immunity, and therefore no challenge to the jurisdiction of 
the court could be raised. See also Moracchini v. Moracchini, 213 N. Y. 168 (Sup. Ct. 
Spec. Term, N. Y. County, 1925). In Tailored Woman, Ine. v. Bibily, 212 N. Y. Supp. 
704 (N. Y. Mun. Ct., 1925), motion by the defendant to vacate process was denied, 
process not having been served upon him on consular premises. See United States v. 
Tarcuanu, 10 F. Supp. 445 (D.C.S.D.N.Y., 1935), in which a motion for an order 
vacating service of summons upon the defendant, vice consul of Rumania in New York, 
was denied, but ‘‘ Without prejudice, however, to the defendant’s right to question the 
service of the summons in his dwelling. . . . The defendant not having raised this ques- 
tion, the court refrains from acting thereon in view of the suggestion by the authorities 
that consuls should not take advantage of this immunity to deprive the local courts of 
jurisdiction. . . .’’ 

44 See for example, Art. VI of the Consular Treaty with Sweden, June 1, 1910 (Mal- 
loy, Treaties, etc. (1923), Vol. ITI, p. 2846, 37 Stat. 1479). 
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The statement continued : 


Moreover, the Department has taken the position that a treaty clause 
providing for the inviolability of consular premises does not neces- 
sarily preclude the serving of process upon consular officers in connec- 
tion with suits brought against them in their private capacity.*° 


In cases in which protests against service of process upon consular premises 
have been upheld, forcible entry or the unnecessary use of force has usually 
been involved.*® It is believed, therefore, that the Soviet protest against 
the peaceable service of the writ and summons in the present case is with- 
out merit, especially in view of the fact that no applicable treaty provision 
ensures the inviolability of Soviet consular premises in the United States 
(Point 7, above). 

The comments above on the Soviet claims with respect to the ‘‘inviolabil- 
ity’’ of the Consulate General apply a fortiori to the assertion of its 
‘‘extraterritoriality,’’ which was alleged to have been violated by the 
entry of officers of the New York Police.*7 The concept of ‘‘extraterri- 
toriality’’—or, more properly, ‘‘exterritoriality’’—is at best a pictur- 
esque metaphor and at worst a misleading fiction, even when it is applied 
to diplomatic missions.** In the circumstances of the present case it is 
doubtful whether the degree of immunity claimed by the Soviet Govern- 
ment could be sustained even if the premises of the Soviet Embassy were 
involved.*® In stating the recognized principle of the inviolability of dip- 


45 Hackworth, Digest of International Law, Vol. IV, p. 719, and cases collected, ibid., 
p. 718 ff. 

46 See, for example, the Tourgée case, U. S.—France, 1909, Moore, Digest of Inter- 
national Law, Vol. V, pp. 53-54; also the protest of the Greek Legation in March, 1916, 
against the use of force by local police officials in executing a court order to levy on 
the goods of a Greek consular officer in the consular offices. In this case the treaty in 
force provided for the ‘‘inviolability’’ of the consular premises. The Secretary of State, 
in reply, said that he could not ‘‘escape the conclusion that the action of the local 
authorities constituted a deplorable violation of international law and of treaty stipula- 
tions. ...’’ Hackworth, op. cit., Vol. IV, p. 717. 

47 The Tass despatch of Aug. 14 (cited, note 10, above) charged that ‘‘ American 
Intelligence agents in the guise of American police violated its [the Consulate Gen- 
eral’s] recognized diplomatic immunity. . . .’’ 

48 See L. Preuss, ‘‘Capacity for Legation and the Theoretical Basis of Diplomatic 
Immunities,’’ New York University Law Quarterly Review, Vol. 10 (1932-1933), pp. 
170-187. 

49 Compare the case of Dr. Sun Yat-Sen. In 1896 Dr. Sun, then a political refugee, 
was seized while passing the Chinese Legation in London, and detained therein, with the 
apparent intention of executing him or transporting him to China. His detention having 
become known, friends applied for a writ of habeas corpus, which Wright, J., denied 
on the ground that he doubted ‘‘the propriety of making any order or granting any 
summons against a foreign legation.’’ In re Sun Yat (1896), 11 Mew’s Digest (2d 
ed., 1925) 306. An appeal having been made to the Foreign Office, Lord Salisbury 
made a formal demand for the prisoner’s release, having first taken the precaution of 
having police stationed outside the Legation. Dr. Sun was released on the following 
day. Moore, Digest of International Law, Vol. IV, p. 555; and note by N. Politis, 
Revue générale de droit international public, Vol. 3 (1896), pp. 693-696. 


51 
4 

4 


52 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


lomatic missions, in terms ‘‘so framed as to avoid the implications of 
exterritoriality,’? the Harvard Draft on Diplomatic Privileges and Im- 
munities comments that it ‘‘does not undertake to provide for well known 
exceptions in practice, as when the premises are on fire or where there 
is imminent danger that a crime of violence is about to be perpetrated upon 
the premises. In such cases it would be absurd to wait for the consent of 
a chief of mission in order to obtain entry upon the premises. Like acts 
of God and force majeure these are necessarily implied as exceptions to 
the specific requirement of prior consent for entry.’’*° The Harvard 
Draft on the Legal Position and Functions of Consuls provides for a like 
exception. The national regulations of the U.S.8S.R. refer specifically 
to the inviolability of diplomatic premises, which may be entered by agents 
of the receiving state only with consent of the chief of mission, but they 
are significantly silent on this point with respect to consular offices.®? It 
is true that the invasion of consular premises by agents of the receiving 
state has on occasion been protested, even in the absence of treaty provisions 
guaranteeing their inviolability, but such protests have ordinarily charged 
some violation of official archives or the use of physical force.** There is 
no evidence that officers of the New York Police Department, in making 
a preliminary investigation in the present case, committed such an abuse 
of power (Point 8, above). 

It is believed that the United States had a sound legal position on every 
issue in the controversy which it contested, and that it would have been on 
firm ground had it been disposed to press its case on all of the points dis- 
cussed above. The Soviet Government may have scored a tactical advan- 
tage in charging kidnapping at the very outset, but the obvious reply, not 
publicly made by the Government of the United States, would have been 
that the law enforcement agencies of the City and State of New York were 
at Mr. Lomakin’s disposal for the ‘‘rescue’’ of Mrs. Kasenkina from her 
alleged abductors. Even on the basis of information available to the 
general public, there would appear to have been ample evidence on which 
to base a prima facie case for an indictment in a court of appropriate 
jurisdiction against Mr. Lomakin and his associates for kidnapping and 
unlawful imprisonment, in violation of the laws of the State of New York, 
and, perhaps, of the United States. Secretary of State Seward in 1863 
expressed the position of the United States, in referring to a case in which 
the American Consul General at Montreal had been arrested on a charge 
of kidnapping, in the following terms: 


This Department does not consider that, pursuant to public law, 
a consul-general is entitled to any diplomatic immunity. Freedom 


50 This JOURNAL, Supp., Vol. 26 (1932), Part I, pp. 52-53. 

51 Ibid., Part II, p. 327. 

52 Regulations, etc., Jan. 14, 1927 (cited, note 34, above), Arts. 4, 11. 
53 See Moore, Digest of International Law, Vol. V, p. 40 ff. 
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from arrest in favor of such officers is sometimes stipulated for by 
treaty, but there is no such stipulation in any treaty between the United 
States and Great Britain. On the contrary, the 4th article of the 
convention of the 3d of July, 1815, declares that, in case of illegal or 
improper conduct towards the laws or government of the country to 
which he is sent, a consul may either be punished according to law, if 
the laws will reach the case, or sent back, the offended government as- 
signing to the other the reason for the same.** 


The case of Mr. Kosloff, Russian Consul General at Philadelphia, is also in 
point. Mr. Kosloff was arrested, November 24, 1815, on a charge of rape 
and, a prima facie case having been shown, was committed to jail to 
await trial. In November 27 he was admitted to bail, and an indictment 
having been found at the January, 1816, session of the Court of the City 
of Philadelphia, the defense moved for a dismissal on the grounds: (1) 
that the defendant was a consul general, and that his office ‘‘so nearly 
resembles a public minister, that he is entitled to some of his prerogatives, 
and in particular, to exemption from criminal prosecution’’; and (2) that, 
in any case, the State courts had no jurisdiction, cognizance of offenses 
charged against foreign consular officers belonging exclusively to the 
Federal courts. Chief Justice Tilghman had no difficulty in disposing of 
the first ground, for he held, after a thorough review of the authorities, 
that he could not ‘‘hesitate in the opinion that there is nothing in the law 
of nations which protects the consul-general of Russia from this indict- 
ment.’’ On the basis of the Judiciary Act of 1789 (1 Stat. 77) he quashed 
the indictment, but on the sole ground that the State courts lacked jurisdic- 
tion.®® 


54 Mr. Seward to Mr. Bates, Nov. 21, 1863, ibid., pp. 70-71. For discussion of the 
background of the case, see H. Ex. Doc. No. 39, 38th Cong., Ist Sess. 

55 Commonwealth v. Kosloff, 5 S. & R. 545 (1816). The Russian Government at 
first protested the arrest and prosecution, and demanded reparation from the United 
States, which was refused. After the indictment was quashed, the Russian diplomatic 
representative in the United States demanded that proceedings be taken in the Federal 
courts to vindicate Mr. Kosloff. The Attorney General of the United States, however, 
advised that the Federal courts would not have jurisdiction in a case brought by a 
foreign consul, and referred Mr. Kosloff to the State courts. Moore, op. cit., Vol. V, 
pp. 65-67. 

In discussing the contention that the Federal courts would also lack jurisdiction in 
the Kosloff case on the ground that Congress had enacted no statute defining the 
crime or providing for the punishment of rape, Chief Justice Tilghman raised the 
query: ‘‘May a person convicted in a court of the United States, of a crime of the 
highest grade, concerning which congress has made no provision, be punished .. . on 
the principles of the common law? Or is the constitution to be so construed, as to 
exclude the jurisdiction of all inferior courts, and yet suffer the authority of the su- 
preme court to remain dormant, until called into action by a law which shall form a 
criminal code on the subject of consuls? These are questions which may embarrass 
those who have to answer them, but are not necessary to be answered here. No em- 
barrassment, however, could equal that into which this court would be thrown, should it 
determine, that no court of the United States has jurisdiction, in a case which affects 
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For the same reason, Mr. Lomakin was probably entitled under Federal 
law to exemption from the jurisdiction of the courts of New York up to 
the time of the revocation of his exequatur and the consequent termination 
of his consular status on August 25, 1948. The proceedings before Justice 
Dickstein appear, therefore, to have been void, and failure to object to the 
jurisdiction could not be construed as a waiver so as to confer jurisdiction.*® 
Mr. Lomakin seems to have been acting within his rights in ignoring the 
writ and summons, although a more appropriate procedure would have been 
for him to have entered a special appearance for the purpose of contesting 
the court’s jurisdiction.** The same jurisdictional obstacle would have 
prevented the institution of any criminal proceedings in the State court 
during the time that he retained his consular status. Proceedings could, 
however, have been initiated before the United States District Court at 
any time, although there exists some doubt as to whether any offense could 
be charged as defined by an Act of Congress, and, therefore, within the 
cognizance of the Federal courts.** 


a consul in every thing short of life, when the constitution declares, that the supreme 
court shall have jurisdiction in all cases affecting him.’’ 5 S. & R. 545, 551-552. The 
court here overlooked the fact that the original jurisdiction of the Supreme Court under 
Art. III was not exclusive of that of the inferior Federal courts, which were vested 
with original jurisdiction of suits against consuls by Art. 9 of the Judiciary Act of 
1789. 

After the indictment had been quashed in the Kosloff case by the State court, there 
were no further judicial proceedings, the Attorney General of the United States having | 
given an opinion that rape, not being then a crime by Federal statute, was not cog- i 
nizable by the Federal courts. Moore, op. cit., Vol. V, p. 66. See note 58, below. , 

56 Valarino v. Thompson, 7 N. Y. 756 (1853); Davis v. Packard, 7 Peters (U. 8.) 
276 (1833); Bors v. Preston, 111 U. S. 252 (1884). 

57 Valarino v. Thompson, 7 N. Y. 756 (1853). 

58 The dictum of Chief Justice Tilghman in the Kosloff case was disapproved in a 

communication of Feb. 24, 1914, from the Department of Justice to the Department of P 
State concerning a prosecution for a statutory crime instituted against a foreign consul a 
in the courts of California. It was said: ‘‘From a careful investigation of the authori- 
ties it would seem that there is no way to reach the Consul by criminal proceedings. 
It is settled that the State courts have no jurisdiction, and apparently the United States 
courts would have none, since the offense referred to is not made a crime by any law of 
the United States. It is true that in the case of In re Iasigi, 79 Fed., 751, 753, there is ‘ 
a dictum of Judge Brown to the effect that the Federal courts would have exclusive 
jurisdiction of offenses by consuls, whether at common law or under State or United 
States statutes. There does not appear to be, however, any authority upholding this 
view, and a manuscript opinion of the Attorney General to the contrary in the Kosloff 
Case is referred to in Moore’s Digest, Vol. 5, p. 66. On the whole I am of the opinion 
that there is no jurisdiction in the Federal courts to proceed against a consul except 
where he has offended against some specific criminal law of the United States.’’ Hack- 
worth, Digest of International Law, Vol. IV, p. 747. A like view is expressed in a letter 
from the Assistant Attorney General to the Secretary of State, Nov. 13, 1934. Ibid., 
p- 751. 

But see, contra, a memorandum from the Assistant Attorney General to the Secretary 
of State, Sept. 24, 1928, relating to a case in which the conviction of a foreign consul 
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After the revocation of Mr. Lomakin’s exequatur there would have been 
no bar to the jurisdiction of the State courts. The case would then come 
under the ruling of People v. Savitch, in which the Court of General Ses- 
sions, New York County, held that when a consul duly received in the 
United States ceases to be such by reason of the revocation of his exequatur 
he is amenable to the jurisdiction of the State courts for unofficial criminal 
acts committed while he was a consul, and that a motion to dismiss an indict- 
ment on the ground that the crime was triable only in the Federal courts 
will be denied.*® 

A final point, with respect to which the Soviet Government made no 
protest, concerns the revocation of Mr. Lomakin’s exequatur. The prin- 
ciple upon which the United States has always acted has been stated by 
Secretary of State Seward as follows: 


By receiving consular representatives from a foreign country the 
United States come under no obligation of law or courtesy to allow 
the persons so received to retain and exercise consular functions, when, 
for any reason, those persons become unacceptable to this government, 
nor does this government come, under those circumstances, under an 
obligation to submit its proceedings, in revoking an exequatur, to re- 
vision by the government of a friendly nation whose commission the 
consul bore when the exequatur was revoked. 


in a State court on criminal charges under State law had been reversed on appeal on the 
ground that State courts have no jurisdiction over offenses against consuls. The 
Assistant Attorney General pointed out that if the State courts did not have jurisdiction 
over offenses by such officers, and that if the Federal courts had jurisdiction only of of- 
fenses against Federal laws, consular officers would be exempt from prosecution for a 
large number of the most serious crimes. Since consuls are admittedly subject to the 
criminal jurisdiction of the receiving state by international law, it was extremely doubt- 
ful that Congress had any intention to exempt them from jurisdiction which the United 
States could rightfully exercise. The contrary view would create a wide area of im- 
punity in a field in which jurisdiction had been expressly conferred, by the Constitution 
and by statute, upon the Federal courts. The Department of State concurred in this 
opinion, but expressed the hope that prosecution would not be undertaken in the Federal 
courts, since the ambassador of the sending state had promised that the consul would 
be removed. Ibid., pp. 749-750. 

59190 N. Y. Supp. 759, 116 Mise. 531 (1921). If a foreign consul were indicted in 
a State court, the subsequent revocation of his exequatur would not validate the pro- 
ceeding, since the latter would be void ab initio. See Naylor v. Hoffman, 22 How. Pr. 
510 (N. Y. 1862). 

60 To Baron de Wetterstedt, Apr. 23, 1866. Moore, Digest of International Law, Vol. 
V, p. 23. See incidents and cases collected in Harvard Draft on The Legal Position and 
Functions of Consuls (loc. cit., note 32, above), pp. 243-245; and Hackworth, Digest 
of International Law, Vol. IV, p. 673 ff. 

The legal principles involved in the revocation of consular exequaturs have been sum- 
marized as follows: ‘‘.... It is now definitely settled that the President has the 
power, in his discretion, to withdraw the exequatur of any foreign consul, for personal 
reasons, or for illegal or improper conduct, as for overstepping the limits for publish- 
ing articles derogatory to the general government. To justify the exercise of this 
power, the President does not need the fact of a technical violation of law judicially 
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The present case, in the view of the Government of the United States, was 
apparently one of those which ‘‘may be easily supposed, in which the 
president might think it more conducive to the peace of the nation, to send 
a foreign agent out of the country, . . . than to inflict punishment on him, 
by our own laws here.’’ ** The complete breach of consular relations which 
followed the dismissal of Consul General Lomakin could be justified by the 
Soviet Government as a measure of retorsion; but, however sound the 
legal basis for such action may be, it is a further instance of the serious 
tension in the relations between the two governments involved.® 


proved. He may exercise it for any reasonable cause, whenever in his judgment it is 
required by the interests or the honor of the United States. The revocation may occur 
without assigning any reason for it. If the President voluntarily assigns cause for 
removal,-he invites discussion of the sufficiency thereof, and defensive evidence can be 
offered, with a request for reconsideration.’’ Julius I. Puente, ‘‘The Nature of the 
Consular Establishment,’’ University of Pennsylvania Law Review, Vol. 78 (1929-1930), 
pp. 339-340. 

Revocation of a consular exequatur is for the courts a political act. See Savie v. 
City of New York, 193 N. Y. Supp. 577, 118 Misc. 156 (Sup. Ct. N. Y. Cy., spee. term, 
1922), aff’d, 203 App. Div. 81, 196 N. Y. Supp. 442 (App. Div., 1st Dept., 1922), in 
which the defendant, Consul General of the Kingdom of the Serbs, Croats and Slovenes 
in New York, contended that notwithstanding revocation of his exequatur by the Presi- 
dent, his appointment by his own Government was still in force, and that he was there- 
fore still a consul general, and protected against indictment, arrest and holding to bail 
in a State court. In dismissing the plaintiff’s action, the court (at p. 579) stated: 
‘*Such action by the President in revoking plaintiff’s exequatur is a final and conclusive 
determination, which precludes the courts from adjudicating otherwise. . . . The letters 
patent revoking plaintiff’s exequatur are the best evidence of his official standing and 
of his powers and privileges. ... The word ‘consul’ used in section 256 [of the 
Judicial Code] clearly refers to persons fully endowed with power to act as consul 
within the jurisdiction to which they are sent by their government. They are not 
consuls until they have been recognized as such by the President, usually evidenced by 
an exequatur, and likewise they cease to be consuls when by his letters patent the Presi- 
dent revokes the exequatur. Consular status does not exist in the absence of the Presi- 
dent’s recognition of the person accredited by the foreign state.’’ 

61 Commonwealth v. Kosloff, 5 S. & R. 545, 548. 

62 Compare the breach of consular relations between the United States and Germany 
and Italy, in June 1941. Hackworth, op. cit., Vol. IV, pp. 680-683. Note also the 
new restrictions placed by the Soviet Government upon the movement of foreign diplo- 
matic and consular officers within the territory of the U.S.S.R., whereby travel by mem- 
bers of foreign missions was virtually restricted to the City of Moscow. Department 
of State Bulletin, Vol. XIX, No. 486 (Oct. 24, 1948), p. 525. 
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THE STATUS OF HYDERABAD DURING AND AFTER 
BRITISH RULE IN INDIA 


By TARAKNATH Das 


Watumull Professor of Public Affairs and Regional Studies, New York 
University; Lecturer in History, Columbia University 


The relationship between the Government of the Union of India and the 
Princely State of Hyderabad has attracted world-wide attention. Through 
what seems to be complete misunderstanding of the legal status of Hydera- 
bad, the United Nations placed the case on the agenda of the Security Coun- 
cil. Although the Nizam of Hyderabad, after the successful conclusion 
of the Indian Army’s punitive expedition into Hyderabad, has petitioned 
the United Nations to withdraw the case, the question still remains on the 
agenda. 

Correctly to understand Hyderabad’s status under international law, 
we must first survey the entire question of the legal standing of the Indian 
Princely States in relation to the Suzerain Power. In the past much has 
been written by Indian and British lawyers employed by some of the 
Indian Princes, in support of the claim that the Princely States of India 
had special relations with the British Crown and thus could maintain 
their relations directly with the British Crown without being in any way 
responsible to the Government of India. The fact of the matter, however, 
was that Indian Princely States did not negotiate treaties with the King of 
England or his representatives, but with the sovereign of British India, who 
happened to be the King of England. Professor Gurmukh Nihal Singh, 
who is the Head of the Department of Political Science at Benares Hindu 
University as well as an eminent barrister, in his work on Indian States 
and British India (Benares, 1930), has made this point clear in an ex- 
haustive discussion. I quote a short passage from it: 


The Paramount Power has been, throughout, that body in whom the 
Government of India has been legally vested for the time being—it 
may have been the Emperor at Delhi, the East India Company with 
its headquarters in London or Windsor. It is true that at the pres- 
ent time the Crown is the paramount authority, but he is paramount 
not because he 1s the King of England but because it is in him that the 
Government of British India is vested. It is the Government of India 
which is the Paramount Power as far as Indian States are concerned; 
and this 1s proved by the fact that several of the States pay tribute to 
the Government of India, the amount of which is credited to the reve- 
nues of British India. If the Paramount Power had been the Chief 
Executive of Great Britain and not the Sovereign of British India, 
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then the tribute would have been paid to Great Britain and credited 
to British revenues. . . . If these facts are borne in mind, it will be 
readily admitted that the relations of the Indian States have been all 
along with the rulers of British India—and today, if they are with 
the Crown, they are so because he is the ruler of British India at 
present. . . . The Indian Princes have nothing to do with the Chief 
Executive of Great Britain though they are bound by certain ties to 
the Sovereign of British India. The confusion comes only because it 
happens that the Crown of England and of India is possessed by the 
same person. .. . (Italics added.) ? 


It should be clearly kept in mind that in international law and in 
relation to the British Government, Hyderabad did not enjoy a status 
different from that of any other Princely State, and, hence, was never 
really an independent state. 

What, historically, has been the status of the Princely States? It is gen- 
erally recognized that during the time of the East India Company the 
Princely States enjoyed greater freedom than in more recent years. The 
East India Company had so-called treaty relations with Indian Princes, 
the real motive for which, insofar as the East India Company was con- 
cerned, was described as early as 1803 by Sir John Barlow: ‘‘It is abso- 
lutely necessary for the defeat of those designs (the subversion of the 
British Empire in India) that no Native State should be left to exist in 
India which is not upheld by the British Power under its absolute 
eontrol.’’ ? 

On February 4, 1804, in a Dispatch of the Indian Government to the 
Resident at Hyderabad, Lord Wellesley, Governor General of India under 
the East India Company, formulated a policy which became the guide for 
his successors in dealing with the Indian Princes: 


The fundamental principle of His Excellency the Governor Gen- 
eral’s (Lord Wellesley’s) policy in establishing ‘‘subsidiary alliances’’ 
with principal States of India is to place these States in such a degree 
of dependence on the British Power as may deprive them of the means 
of prosecuting any measures of forming any confederacy hazardous to 
the security of the British Empire, and may enable us to preserve the 
tranquillity of India by exercising a general control over these States. 
. . . This object can alone be accomplished by the operation of a gen- 
eral control over the principal States of India established in the hands 
of the superior power, and exercised with equality and moderation 
through the medium of alliances contracted with these States on the 
basis of security and protection of their respective rights.* 


1 Singh, op. cit., pp. 95-97. 

2See Taraknath Das, Sovereign Rights of Indian Princes (Madras, 1925), p. 32; 
Collected Papers of John Westlake on Public International Law, edited by Dr. L. Op- 
penheim (Cambridge, 1914), p. 205. 

3 For a concise but excellent study of Lord Wellesley’s foreign policy toward Indian 
Princes, see Roberts, History of British India (Oxford University Press, 1923), Chap. 
XxX, 
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Thus the motive of the treaties of alliance with Indian States was to re- 
duce them to the status of subsidiary States. The history of India under 
British rule for the last century and a half bears witness to the successful 
achievement of this purpose. Hyderabad was no exception to the general 
rule. 

By 1813, during the administration of Lord Hastings as Governor Gen- 
eral of India, a new policy of ‘‘subordinate isolation’’ was inaugurated in 
relation to the Indian Princes. As the Imperial Gazetteer of India put it: 


A policy of subordinate isolation (in matters of relations with other 
States in particular) including all States up to Sind, the Punjab and 
Burma, took the place of empty professions of non-interference which 
the Parliament had preached. The policy lasted until the Mutiny, 
and it included a period in which Lord Dalhousie gave effect to the 
doctrine of lapse by annexing ‘‘dependent’’ Native States, on the 
failure of male heirs to the Hindu rulers. Most of the treaties or 
engagements concluded with the protected States were made during 
this period. .. . The main change introduced by Lord Hastings was 
the extension of British suzerainty over the whole of India east of the 
Punjab and west of Burma. . . . (Italics added.) * 


In this connection it may be noted that Professor Edward Thompson, in 
his The Making of the Indian Princes, quotes Sir Charles Malett to the 
effect that the Nizam of Hyderabad in 1803 was virtually a tributary State 
to the Marhattas.° Professor Thompson’s general conclusion on the status 
of Indian Princes in relation to the East India Company after 1813 is 
interesting and illuminating: 


Its result [of the Second Anglo-Marhatta War] involved the sub- 
ordination of the ‘‘country Powers’’ to the East India Company’s Gov- 
ernment, whose paramountcy now merely waited for the name. After 
1819, only stupidity and hypocrisy or excess of tactfulness could pre- 
tend that the East India Company was not the Paramount Power or 
that any of the Princes were its equals in status; the Third Anglo- 
Marhatta War had made this clear. . . .° 


After British success in suppressing the Sepoy Mutiny of 1857-1858, 
the policy of ‘‘subordinate isolation’’ was replaced by the doctrine of 
“subordinate codperation.’’ The transfer of the Government of India to 
the Crown after the suppression of the Mutiny left the British Govern- 
ment in name, as well as in reality, the Suzerain Power. As Lord Canning 
wrote in 1860: 


The last vestige of the Royal House at Delhi which we had long 
been content to accept as a vicarious authority, has been swept away. 
The distinction between the independent and dependent States lost 


4 Imperial Gazetteer of India (Published under the authority of His Majesty’s Secre- 
tary of State for India in Council, Oxford, Clarendon Press, 1907), Vol. IV, pp. 77-82. 
5 Professor Edward Thompson, The Making of the Indian Princes (Oxford, 1944), 
p. 14. 
® Professor Edward Thompson, op. cit., p. vi. 
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its significance. Sanads of adoption and succession were conferred 
upon the Rulers of larger States. The doctrine of lapse gave place 
to public assurance of the desire of the paramount power to perpetuate 
the houses of the principal ruling families.’ 


The doctrine of ‘‘subordinate codperation’’ presupposed the relation be- 
tween master and vassal and unquestioned loyalty to the master’s will in 
order that the latter’s superior interests may be preserved. Lord Canning 
made this concept distinct and clear in his declarations to the Indian 
Princes. On the rights of Indian Princes he stated: 


Her Majesty being desirous that the Governments of the several 
Princes and Chiefs of India who now govern their territories should 
be perpetuated, and that the representation and dignity of their 
houses should be continued, I hereby in fulfilment of this desire convey 
to you the assurance that, on the failure of natural heirs, the adoption, 
by yourself and the future rulers of your State of a successor according 
to Hindu or Mohammedan Law and the customs of your race, will be 
recognized and confirmed. Be sure that nothing shall disturb the 
engagement just made to you, so long as your house is loyal and 
faithful to the conditions of the treaties, grants and engagements which 
record its obligations to the British Government.$ 


Thus loyalty to the British Crown or the British Government in India 
was for the Princes an obligation without which they had no rights what- 
soever. But the British Government had the right to interfere in the in- 
ternal affairs of any of the Indian States, if the Suzerain Power saw fit to 
do so. 

By this imposition of complete isolation and subordinate codperation, the 
Indian Princely States were reduced to.a position of complete subordina- 
tion to the British Government of India. The extent of this subordination 
is set forth in Volume IV of the Imperial Gazetteer: 


At the outset, then, an obligation was imposed and accepted by even 
the largest States, which prevented their rulers from entering into 
relations with foreign nations or other States. The doctrine of isola- 
tion was carried so far that the employment of the subjects of Euro- 
pean nations, or of Americans, without the previous sanction of the 
Government (British), was strictly forbidden. . . . His subjects when 
outside his dominions become to all intents and purposes, British sub- 
jects, as shown by the Treaty with Maskat in 1873, which declares that 
the words ‘‘British subjects’’ in all treaties between the British Gov- 
ernment and the Maskat State shall include subjects of Indian Native 
States. If an American or a Frenchman shall be accused of commit- 
ting an offense in a Native State, his government would expect that 
he should receive justice, and the Suzerain Power take the responsi- 
bility of ensuring that result. In short, in all circumstances where 


7 Imperial Gazetteer of India, Vol. IV, p. 82. 
8 ‘Liability to intervention in case of grave misrule is an incident common to all the 
States. There are also other occasions for interference which are likely to be taken 
whenever they occur.’’ Imperial Gazetteer of India, Vol. IV, p. 88. 
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foreign interests are concerned, the Paramount Power must act so 
that no just cause of offense may be given by its ‘‘subordinate allies,’’ 
and they in turn must fulfil the obligations incurred on their behalf. 
So, too, the external boundary of a frontier or maritime State is re- 
garded for international purposes as a British frontier, and the Native 
Chiefs can have no admiralty rights save such as are specially allowed 
to them by the Paramount Power. (Italics added.) ° 


Isolation of Native States, as described above, necessarily resulted in 
limitation of their power and led ultimately to the loss of the last vestige 
of sovereignty. How far this process went the India Year Book of 1922 
described in the following significant passage : 


... The Native States are under an obligation not to enter into 
relations with foreign nations or other States; the authority of their 
rulers has no existence outside their territories. Their subjects out- 
side their dominions become for all intents and purposes British sub- 
jects. Where foreign interests are concerned, the Paramount Power 
(the British Government in India) acts so that no just cause of offense 
is given by its subordinate allies. All Native States alike are under 
an obligation to refer to the British every question of dispute with 
other States. Inasmuch as the Native States have no use for a military 
display or for cooperation with the Imperial Government, their mili- 
tary forces and armament are prescribed by the Paramount Power. 
Although old and unaltered treaties declare that the British Govern- 
ment will have no manner of concern with any of Maharaja’s depend- 
ents or servants, with respect to whom the Maharaja is absolute, logic 
and publie opinion have endorsed the principle which Lord Canning 
set forth in the minutes of 1860 that ‘‘the Government of India is not 
precluded from stepping in to set right such serious abuses in a Native 
Government as may threaten any part of the country with anarchy or 
disturbance nor from assuming temporary charge of a Native State 
when there shall be sufficient reason to do so. Of this necessity the 
Governor General in Council is the sole judge, subject to the control 
of the Parliament. . . . Where cantonments exist in Native territories 
jurisdiction both over the Cantonment and the civil station is exer- 
cised by the Suzerain Power. .. .’’ (Italics added.) '° 


Professor John Westlake, in his Collected Papers on Public International 
Law, described fully the limitation of power of the Native States of India, 
stressing their inability to have official intercourse either with one another 
or with any Power outside the Empire. They were not able, he pointed 
out, even to send representatives to Caleutta (then the capital of British 


9 Imperial Gazetteer of India, Vol. IV, pp. 84-85. 

10 India Year Book, 1922, p. 115. Sir William Hunter, in his Indian Empire, de- 
seribes the limitation of the right of Indian Princes in the following manner: ‘‘. . . The 
English Government has respected the possessions of Native Chiefs and more than one 
third of the country still remains in the hand of the hereditary Rulers. ... The Gov- 
ernment (British), as Suzerain in India, does not allow its feudatories to make war upon 
each other, or to have any relations with foreign States. It interferes when any Chief 
misgoverns his people: rebukes, and if needful removes the oppressor, protects the weak 
and firmly imposes peace upon all.’’ (Italies added.) 
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India), but had to communicate with the British Government through the 
British representatives at their courts. When it was necessary to estab- 
lish a course of extradition or of any other dealings between two of them, 
each had to make an agreement with the British Government to that effect. 
They could not unite in any representation to the Government of India. 
even when having identical interests on any question, but each must ap- 
proach it separately. They could not receive even commercial agents from 
foreign states, had no direct communications with consuls or commercial 
agents accredited by foreign states to the Government of India. They were 
precluded from receiving foreign decorations except through the British 
Government, and from conferring any honor or privileges on any person 
but their own subjects." 

In view of the limited sovereignty of the Native States of India, there 
could be no question of treaty rights on the basis of equality granted to 
sovereign states, according to international law. Hence the Govern- 
ment of India decapacitated the international existence of all Indian 
Native States by Circular No. 1700E, August 21, 1891, which reads as 
follows: ‘‘The principles of International Law have no bearing upon the 
relations between the Government of India as representing the Queen 
Empress of India on the one hand, and the Native States under the suzer- 
ainty of Her Majesty on the other. The paramount supremacy of the 
former presupposes and implies the subordination of the latter.’’ * 

Professor Westlake makes further interesting observations regarding the 
actual status of Indian Princes: ‘‘ The Native Princes who acknowledge the 
Imperial Majesty of the United Kingdom have no international existence. 
That their dominions are contrasted with the dominions of the Queen and 
their subjects are contrasted with the subjects of the Queen, are niceties 
of speech handed down from other days and now devoid of international 
significance, though their preservation may be convenient for purposes in- 
ternal to the Empire, in other words, constitutional purposes.’’ (Italics 
added.) 

Lawrence, in Principles of International Law, holds that the Indian 
Princes are not even ‘‘part-sovereign’’ from the point of view of the defini- 
tion he gives of part-sovereign states: 


Part-sovereign States may be defined positively as political communi- 
ties in which the domestic rulers possess a portion of powers and 
sovereignty, the remainder being exercised by some external political 
authority or negatively as States which do not possess absolute control 
of the whole of their policy. But no such State is a subject of Inter- 
national Law unless the division of powers cuts athwart external af- 
fairs, assigning some of them to the house government and some to the 


11 Collected Papers of John Westlake on Public International Law, pp. 217-218. 

12 Taraknath Das, Sovereign Rights of Indian Princes, p. 50. 

13 Collected Papers of John Westlake on Public International Law, pp. 220-221. See 
also John Bassett Moore, Digest of International Law, Vol. I, p. 17. 
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outside authority. When a political community is obliged to submit 
itself habitually in some matters of external importance, to the control 
of another State, it is for international purposes in a condition of 
part-sovereignty. When a number of political communities join them- 
selves together into a confederation, they are for central purposes in 
a condition of part-sovereignty. We thus obtain two divisions of part- 
sovereign States, and it will be convenient to consider each separately. 
But before we do so, we must exclude altogether from our classifica- 
tion such communities as Native States of India and the Indian tribes 
of North America. The former are sometimes spoken of as independ- 
ent States; but in reality they are not even part-sovereign in the sense 
given to that term by International Law; for they may not make war 
or peace or enter into negotiations with any Power except Great 
Britain. The latter have been adjudged by the United States Su- 
preme Court in the case of the Cherokee Nation vs. the State of 
Georgia, not to be foreign States, but ‘‘domestic dependent nations.’’ 
They cannot deal in any way with any power other than the United 
States, and consequently International Law knows nothing of them. 
(Italies added.) ** 


Hall, in his Treatise on International Law, confirms the position of Pro- 
fessor Lawrence regarding the status of Indian Princes. He states: 


Protected States, such as those included in the Indian Empire of 
Great Britain, are not subjects of International Law. Indian Native 
Princes are theoretically in possession of their internal sovereignty, 
and in matters not provided for by treaty, a ‘‘residuary jurisdiction’’ 
on the part of the Imperial Government is considered to exist, and the 
treaties themselves are subject to the reservation that they may be 
disregarded when the supreme interests of the Empire are involved, 
or even when the interests of the subjects of Native Princes are greatly 
affected. The treaties really amount to little more than statements of 
limitations which the Imperial Government, except in very exceptional 
circumstances, places on its own action. No doubt this was not the 
original intention of many of the treaties, but the conditions of English 
sovereignty in India have greatly changed since these were concluded, 
and the modifications of their effect which the changed conditions have 
rendered necessary, are thoroughly well understood and acknowledged. 
By notification in its official Gazette of August 21, 1891, the Indian 
Government declared that the ‘‘principles of International Law have 
no bearing upon the relations between itself and Native States under 
the suzerainty of the Queen-Empress.’’ (Italics added.) 


When the rule of the East India Company came to an end in 1858, suc- 
ceeded by the direct rule of the British Government in India, the status of 
Indian Princes was reduced to that of simple vassals or rulers of puppet 
states whose existence was tolerated as a means of strengthening British 
control over all India. In several instances the British authorities de- 


14 T. J. Lawrence, Principles of International Law (New York, 1915), pp. 62-63. 
15 William Edward Hall, Treatise on International Law (7th ed., Oxford University 
Press, 1917), p. 27. 
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throned Indian princes whose loyalty was suspected or who misruled their 
subjects. 

Lord Curzon, at the time of the installation ceremony of the Nawab of 
Bhawalpore on November 12, 1903, gave the following interesting explana- 
tion regarding the position of authority of the Crown in relation to Indian 
Princes : ‘‘The political system in India is neither feudalism nor federalism ; 
it is embodied in no constitution; it does not always rest upon treaty—. 
The sovereignty of the Crown is everywhere unchallenged. It has itself 
laid down the limitations of its own prerogative.’’ 7° 

Lord Minto, as the Viceroy of India, in his speech at Udaipur in 1909, 
expressed the nature of British Suzerainty in very restrained language, 
but gave essentially the same interpretation as Lord Curzon: 


Our policy is, with rare exceptions, one of non-interference in the 
internal affairs of the Native States. But in guaranteeing their in- 
ternal independence, and in undertaking their protection against ex- 
ternal aggression, it naturally follows that the Imperial Government 
has assumed a certain degree of responsibility for the general soundness 
of their administration and could not consent to incur the reproach of 
being an indirect instrument of misrule. There are also certain mat- 
ters in which it is necessary for the Government of India to safeguard 
the interests of the Community as a whole as well as those of the Para- 
mount Power, such as railways, telegraphs and other services of Im- 
perial character. But the relation of the Supreme Government to the 
State is one of suzerainty. The foundation stone of the whole system 
is the recognition of the identity of interests between the Imperial Gov- 
ernment and Durbars, and the minimum interference with the latter 
in their own affairs.*’ 


During the twentieth century, with the rise of Indian nationalism, it was 
British policy to assure the Indian Princes that the British Government 
would not tolerate any act on the part of British subjects which might 
undermine the authority of Indian Princes in their territory. At the same 
time the British Government in India made it clear that by asserting 
British Paramountcy over the Princely States, the Government would use 
its unlimited power over the affairs of Indian Princes. The Princely 
States were thus warned against taking part in any activity which might 
be injurious and detrimental to British rule and suzerainty over all India. 

World War I brought about significant changes in the Government of 
India. The Montague-Chelmsford Reform Scheme of 1917 and the Gov- 
ernment of India Act of 1919 promised that there would be ‘‘progressive 
realization of responsible government in British India.’’ It is beyond the 
scope of our discussion to examine the nature of the Government of India 
Act of 1919, but the following passage of the Montague-Chelmsford report 
contains most significant ideas regarding the evolution of Dominion status 


16 Speeches by Lord Curzon, Vol. III, p. 212. 
17 India Year Book, 1922, pp. 115-116. 
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for the Government of India, with the Princely States of India as integral 
parts of a federation: 


Our conception of the eventual future of India is a sisterhood of 
States self-governing in all matters of purely local or provincial in- 
terest. . . . Over this congeries of States would preside a Central 
Government increasingly representative of and responsible to the 
people of all of them; dealing with matters both internal and external 
of common interest to the whole of India; acting as an arbiter in inter- 
state relations and representing the interests of all India on equal 
terms with the self-governing units of the British Empire. In this 
picture there is a place also for the Native States. (Italics added.) 7° 


It should be emphasized that the rightful place of Indian Princely States 
was thus considered to be within the state which would comprise all India. 

To pave the way for Indian Princely States to develop common concern 
in Indian affairs, and in pursuance of the recommendation of the Montague- 
Chelmsford Committee’s report, a Royal Proclamation on February 8, 
1921, inaugurated a Chamber of Princes. But the creation of the Chamber 
of Princes did not change the status of member Princes in relation to the 
Government of India, the Suzerain Power. This was quite evident from 
the fact that even after the inauguration of this body, one of the Princes, 
the Maharaja of Nabha, was dethroned by the Government of India on the 
ground that the Suzerain Power believed that the Prince misgoverned his 
own State and interfered with the affairs of neighboring Princely States. 
The Chamber of Princes did not enjoy any executive power, it could dis- 
cuss only those subjects which were referred to it by the Viceroy and present 
its views merely as advisory opinions. The British Government did not 
encourage the members of the Indian Chamber of Princes to form any kind 
of federation of their own or to act collectively on their own initiative. 
For instance, in 1923, when the Thakur Saheb of Rajkot made a suggestion 
for the formation of a Kathiawad Chamber of Princes, Colonel Wood, the 
Agent of the Government of Bombay, on January 12, 1924, wrote: ‘‘I am 
directed to inform you that the Government views the Thakore Saheb’s 
proposal to establish a local Chamber of Princes and Chiefs with disap- 
proval and could not agree to it.’’ 

It should be carefully noted that the British statesmen as well as his- 
torians were quite conscious that, with a change of status in India, Indian 
Princely States would not be able to carry on their mediaeval form of 
autocratic government and would have to become closely integrated with 
the Government of India. Messrs. Thompson and Garratt in their work, 
The Rise and Fulfillment of British Rule in India, wrote: ‘‘ We believe that 
no matter what the Paramount Power may guarantee to Indian Princes 
of their former status and unimpaired authority, they must come to terms 


18 Sir Geoffrey de Montmorency, The Indian States and Indian Federation (Cambridge 
University Press, 1942), p. 88. 
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with the majority as the nobles did in mediaeval times and the Samurai 
in Japan; and it is obvious that they know it themselves.’’ 

Most of the enlightened Princes of India did realize that they should 
merge their interests with those of a Federated India. The Maharaja of 
Alwar, in the course of his speech at the State Banquet held at the city 
palace, Alwar, in honor of their Excellencies, the Viceroy and Countess of 
Reading, and His Highness the Jam Saheb of Nawanagar, on March 29, 
1922, gave expression to the ideal cherished by many Indian Princes: 


My goal is the United States of India, where every province and 
every State, working its own destiny in accordance with its own en- 
vironment, tradition, history and religion, will combine together for 
higher and imperial purposes, each subscribing its little quota of 
knowledge and experience in a labor of love freely given for a higher 
and nobler cause.?® 


Inauguration of the Chamber of Princes did not make any difference 
with regard to the undisputed and unrestricted right of the Suzerain 
Power to assert its supremacy over the Indian Princely States. Lord 
Reading, who was once the Chief Justice of England, while acting as the 
Governor General and Viceroy of India, in his famous letters to the Nizam, 
one of them dated March 27, 1926, made the following judicious declaration 
which gave the final interpretation of the status of Indian Princes in rela- 
tion to the British Crown, the Sovereign of India: 


The sovereignty of the Crown is supreme in India. Its supremacy 
is not based only upon treaties and engagements but exists inde- 
pendently of them, and quite apart from its prerogative in matters 
relating to foreign power and policies, it is the right and duty of the 
British Government, while scrupulously respecting all treaties and 
engagements, to preserve peace and good order throughout India. 
The consequences that follow are so well known and so clearly apply 
no less to Your Exalted Highness than to other rulers that it seems 
hardly necessary to point them out. But if illustrations are necessary, 
[I would remind Your Exalted Highness that the Ruler of Hyderabad 
along with other rulers received in 1862 a sanad declaratory of the 
British Government’s desire for the perpetuation of his house and 
government subject to continued loyalty to the Crown; that no succes- 
ston to the Musnad of Hyderabad is valid unless it 1s recognized by 
His Majesty the King Emperor; and that the British Government ts 
the only arbiter in case of disputed succession. 

The right of the British Government to intervene in internal affairs 
of Indian States is another instance of the consequences necessarily 
involved in the supremacy of the British Crown. . . . When Imperial 
interests are concerned or general welfare of the people of the State 
is sertously and grievously affected by the action of its government, 


19 Indian Review (Madras, India), April, 1922, p. 275. 
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it is with the Paramount Power that the ultimate necessity for taking 
remedial action, if necessary, must lie. (Italics added.) ”° 


Lord Reading further wrote to the Nizam in 1926: ‘‘The Sovereignty of 
the British Crown is supreme in India, and therefore no Ruler of an Indian 
State can justifiably claim to negotiate with the British Crown on an equal 
footing.’’*! It should be kept in mind that this interpretation of the right 
of the British Government in India to interfere in the internal affairs of the 
State of Hyderabad, including matters of succession, was accepted by the 
Nizam of Hyderabad. In fact there was no alternative but to accept the 
British Government in India as the sole arbiter of its position in relation 
to all Indian States. 

In conformity with the above declarations, the Indian States Inquiry 
Commission, popularly known as the Butler Committee, came to the follow- 
ing interesting conclusion regarding the status of Indian Princes without 
any exception: ‘‘It is not in accordance with historical fact that when the 
Indian States came into contact with the British Power they were inde- 
pendent. In fact, none of the States ever held international status. 
Nearly all of them were subordinate or tributory to the Moghul Empire, 
the Mahratta supremacy, or the Sikh Kingdom and dependent on them. 
Some were rescued, others were created by the British.’’??. Indian political 
scientists who have carefully weighed all factors—legal and _political— 
have come to the conclusion that the idea that Indian Princes (under British 
suzerainty) had sovereign rights as rulers is really a myth and a fiction.”* 
Professor Gurmukh Nihal Singh put the case in a nutshell when he wrote: 
“‘It may tickle the vanity of Indian Princes to be called ‘sovereign’ but 
they do not possess in reality even ‘internal sovereignty.’ ’’ 4 

Although the Simon Commission discussed the, question of the Princely 
States of India in a future constitution of India, it nowhere designated 
independent status for them outside of India. On the contrary, the Simon 
Commission report, like the Montague-Chelmsford report, held that ulti- 
mately India should have a federal constitution: ‘‘It is only in a federal 
constitution that units differing so widely in constitution as the Province 
and the States (Princely) can be brought together while retaining internal 
autonomy.’’ *5 


20K, M. Pannkkar, Indian States and the Government of India (London, 1927), pp. 
47-48; A. C. Banerjee, Indian Constitutional Documents (Calcutta, 1946), Vol. 2, pp. 
458-462; Government of India, White Paper on Hyderabad (New Delhi, 1948), pp. 
43-44, 

21H. N. Brailsford, Subject India (New York, 1943), p. 130. 

22 Indian States Inquiry Commission (Cmd. 3302, 1929), par. 39, p. 23. 

23 Taraknath Das, Sovereign Rights of Indian Princes (Madras, 1925), p. 18. 

24 Professor Gurmukh Nihal Singh, Indian States and British India: Their Future Re- 
lations (Benares, 1930), p. 122. 

28 Sir Geoffrey de Montmorency, The Indian States and Indian Federation (Cambridge 
University Press, 1942), p. 105. 
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This idea of Indian States as component parts of an Indian Federation 
had considerable support from certain Indian Princes before, during and 
after the Round Table Conference held in London during 1930-1933, a con- 
ference which resulted in the formulation of the Government of India Act 
of 1935. For instance, the Maharaja of Bikanir in support of the idea 
in 1929 said: ‘‘They (some of the Princes) have openly given expression 
to the belief that the ultimate solution of the Indian problem and the ulti- 
mate goal—whenever circumstances are favorable and the time is ripe 
for it—is Federation, which word has no terror for Princes and the Gov- 
ernments of the States.’’ *¢ 

It is sufficient to mention that the Government of India Act of 1935, 
which remained as the basic law for the Government of India until the 
Independence of India Act of 1947 came into operation, did not provide for 
any change of status of Indian Princes in relation to the Suzerain Power, 
the Government of British India. 

The first effort on the part of the British Government to change that 
relationship with an eye to the independent régime which began to appear 
inevitable had been undertaken by the Cripps Mission headed by Sir 
Stafford Cripps at the end of 1942, when the Japanese had occupied Singa- 
pore and Burma and threatened an attack on India in codperation with 
the Indian Revolutionary Army led by Subhas Bose. The Cripps plan 
opened the way to the balkanization of India, for it ‘‘accorded the right 
to any Province or (Princely) State of India not to adhere to the new 
Constitution’’ of a Free India within or outside the British Empire. By 
this plan the British Government, under the leadership of Mr. Churchill, 
extended its support and encouragement to ‘‘partition of India into 
Pakistan and Hindustan.’’ Provinces predominantly Moslem in popu- 
lation might thus not become a part of a United Federated India. It was 
well understood by the planners that this policy would accentuate Hindu- 
Moslem disunity, fostered by ‘‘communal representation’’ on the basis of 
religion, by the Morley-Minto Reform of 1909. As for the Indian Princes, 
the proposed Cripps plan made it clear that they need not accede to a 
Federal India, but might establish independent relations with the British 
Government. This was one of the principal reasons for the rejection of 
Sir Stafford Cripps’ proposition by the All India National Congress.?’ 

One of the cardinal principles of the Congress Party had always been 
to maintain the territorial and administrative unity of India, including 
the Princely States. This was made clear by the resolution adopted by 
the Haripura session of the All India National Congress in 1938. The 
resolution reads as follows: 


The Congress stands for the same political, social and economic 
freedom in the States as in the rest of India and considers the States 


26 Ibid., p. 121. 
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as an integral part of India which cannot be separated. The Purna 
Swaraj or complete independence which is the objective of Congress 
is for the whole of India, inclusive of the States, for the integrity and 
unity of India must be maintained in freedom as it has been main- 
tained in subjection. 

The only kind of federation that can be acceptable to Congress is 
one in which the States participate as free units enjoying the same 
measure of democracy and freedom as in the rest of India. 

The Congress therefore stands for full responsible government and 
the guarantee of civil liberties in the States and deplores the present 
backward conditions and utter lack of freedom and suppression of 
civil liberties in many of the States.*® 


Although the majority of the people of India and the Indian National 
Congress Party were on principle opposed to partition of India in any 
form, the British (Labor) Government through its Cabinet Mission of 
1946, headed by Lord Pethick Lawrence, made it clear that Britain would 
not agree to India’s demand for freedom and ‘‘quit India’’ unless the All 
India National Congress Party and the Moslem League could come to terms 
about the future of India. This could only mean acceptance of the Moslem 
League’s demand for division of India into Pakistan—predominantly 
Moslem in population—and Hindustan or the Union of India—predomi- 
nantly Hindu in population. The Cabinet Mission further proposed, as 
had Sir Stafford Cripps four years earlier, that the Indian States should 
be free to accede to either Pakistan or the Union of India, or to remain 
outside of both Dominions. 

During the Cabinet Mission of 1946 it was intimated by a British Gov- 
ernment declaration of May 16th that with the attainment of Indian inde- 
pendence there would be a change of the relationship between Indian 
Princes and the Government of India with regard to paramountcy: ‘‘Be- 
fore putting forward our recommendations we turn to deal with the re- 
lationship of the Indian States to British India. It is quite clear that 
with the attainment of independence by British India, whether inside or 
outside the British Commonwealth, the relationship which has hitherto 
existed between the Rulers of the States and the British Crown will no 
longer be possible. Paramountey can neither be retained by the British 
Crown nor transferred to the new government... .”’ 

In this connection, it must be pointed out that the Cabinet Mission was 
incompetent to determine what should be the position of the ‘‘new govern- 
ment’’ in relation to Indian Princes. No declaration can take away the 
inherent power of a new central government in relation to territories his- 
torically dependent upon the central authority in all such vital matters 
of sovereignty as defense, foreign policy and communications. 

It is interesting to note that the Cabinet Mission, for all its advocacy 
of freedom for the Princely States, nevertheless could not shut its eyes to 


28 R. Palme Dutt, The Problem of India (New York, 1943), p. 111. 
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the need of development of a federal India of which the Princely States 
would become component parts. In one of its recommendations it clearly 
said : ‘‘There should be a Union of India, embracing both British India and 
the States, which should deal with the following subjects: Foreign Affairs, 
Defense and Communications; and should have the powers necessary to 
raise the finances required for the above subjects. ... The States will 
retain all subjects and Powers other than those ceded to the Union.’’ *® 
Despite this clear recognition of the imperative need for a functioning 
Union of India, the Indian Independence Act of August 15, 1947, speaking 
of the consequences of the setting up of the new Dominion on the ap- 
pointed date of August 15, 1947, made the following provision regarding 
the relations between the British Government and Indian Princely States: 


As from the appointed day (August 15, 1947) ... (b) the suzer- 
ainty of His Majesty over Indian States lapses, and with it all treaties 
and agreements in force at the date of passing of this Act between 
His Majesty and the Rulers of Indian States, all functions exercisable 
by His Majesty at that date with respect to Indian States, all obliga- 
tions of His Majesty existing at that date towards Indian States or 
the Rulers thereof, and all powers, rights, authority or jurisdiction 
exercisable by His Majesty at that date in or in relation to Indian 
States by treaty, grant, usage, suffrance or otherwise; (c). ... Pro- 
vided that, notwithstanding anything in paragraph (b) or paragraph 
(c) of this sub-section, effect shall as nearly as may be, continue to be 
given to the provisions of any such agreement as therein referred to 
which relate to customs, transit and communications, posts and tele- 
graphs or other like matters, until the provisions in question are de- 
nounced by the Ruler of the Indian State or person having authority 
in the tribal areas on the one hand, or by the Dominion or Province 
or other part thereof concerned on the other hand, or are suspended 
by subsequent agreements.*° 


In other words, by the Independence of India Act the Government of 
India was divested of paramountcy. To meet this new unworkable situ- 
ation, the Government of the Union of India approached the Indian 
Princely States to accede to the Union on terms according to which the 
Princely States would enjoy the rights of being an integral part of the 
Union. Paramountey was thus to be replaced by partnership. It is 
possibly the greatest achievement of the Government of the Union of India 
that it has been able to arrange for consolidation of small Princely States 
into confederations which have acceded to the Union, while all other large 
States except Hyderabad have acceded either to the Union of India or to 
Pakistan.** 


29 Government of India, White Paper on Indian States (New Delhi, July, 1948), pp. 
45-46. 

30 Indian Independence Act, 1947, 10 and 11 Geo. 6, ch. 30, pp. 4-5. 

31 For details see White Paper on Indian States (New Delhi: Government of India 
Press, 1948). 
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When negotiations were begun with the State of Hyderabad by Lord 
Mountbatten, the Governor General of India, the Government of the Nizam 
answered that it would not accede either to Pakistan or the Union, but 
asserted its independent status. The Government of the Union of India 
could not consent to any such step, and therefore on November 29, 1947, 
a Standstill Agreement for a year between the Government of the Nizam 
and the Government of the Union of India was concluded. By Article 
I of this Agreement, it was agreed: ‘‘Until new arrangements in this be- 
half are made, all agreements and administrative arrangements as to the 
matters of common concern, including External Affairs, Defense and 
Communications, which were existing between the Crown and the Nizam 
immediately before August 15, 1947, shall in so far as may be appropriate, 
continue as between the Dominion of India (or any part thereof) and 
the Nizam.’’ 

After the signing of the Standstill Agreement, negotiations were carried 
on between the Governments of the Union of India and Hyderabad to come 
to a permanent agreement. The Indian Government proposed that the 
State of Hyderabad, like other States, Mysore, Travancore, etc., should ac- 
cede to the Indian Union. It should also democratize the Government of 
the State, which is now a feudal autocracy where Moslem feudal barons 
belonging to the minority community rule over the Hindu majority. Of 
the sixteen millions of population of Hyderabad more than fourteen mil- 
lions or 88 percent are Hindus tyrannized over by the Moslems, the 
minority community. Hyderabad rejected these terms and wanted to as- 
sert an independence which it has not enjoyed since the days of the Mogul 
Empire.** 

During recent months a military Fascist organization named the Raza- 
kars, composed of fanatical Moslems of Hyderabad, burned Hindu villages, 
killed hundreds of unarmed Hindu peasants, abducted and raped many 
Hindu women, and also violated Indian territories by attacking certain 
villages. The Government of India had, moreover, ample ground to be- 
lieve that the Hyderabad Government was violating the Standstill Agree- 
ment by systematic gun-running. This forced the Government of India 
to send a punitive expedition of limited character to protect the people and 
to preserve the peace which the Government of Hyderabad was incapable 
of carrying out. The Government of Hyderabad rejected the intervention 
of the Government of India, in consequence of which a large-scale Indian 
expedition was sent to Hyderabad, culminating in complete surrender of the 


32 Indian Information, Vol. 21 (Dec. 15, 1947), p. 357. 
83 The very title ‘‘ Nizam’’ means the superintendent of a territory under the Mogul 
Empire, and succession of a Nizam was invariably sanctioned by the Mogul Empire. 
After the suzerainty of the Mogul Empire passed into the hands of the East India 
Company, the succession of the Nizam had to be approved by the East India Company. 
No independent country has its rulers’ succession approved by another Power. 
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Nizam, who acknowledged the misgovernment and the violation of the 
Agreement by his Ministers and asked for the withdrawal of the Hyderabad 
case from the United Nations. 

From the facts above presented, it should become abundantly clear that 
Hyderabad has no legal status as a state from the standpoint of inter- 
national law and that any United Nations intervention in the Hyderabad 
question will constitute an unwarranted interference with India’s internal 
affairs and national security, all the more unwarranted since the matter has 
to all intents and purposes been settled between the Government of India 
and the Nizam. 


THE UNITED NATIONS CONFERENCE ON FREEDOM OF 
INFORMATION AND THE MOVEMENT AGAINST 
INTERNATIONAL PROPAGANDA 


By Joun B. Wuirton 
Princeton University 


Upon signing the General Act at the close of the United Nations Confer- 
ence on Freedom of Information, held at Geneva in March and April, 1948, 
General Carlos P. Romulo, its President, declared that some day that docu- 
ment might be regarded as the Magna Carta of freedom of thought and 
expression.’ While this view may be somewhat over-optimistic, undoubt- 
edly the Conference showed a balance-sheet of substantial accomplishment. 
Opening in an atmosphere of deep pessimism contrasting with the brighter 
ambiance of 1946 when the idea of a conference was launched, the Confer- 
ence closed with what may be called a victory of limited objectives. 

The main emphasis during both the Conference and the extensive prep- 
arations that preceded it was definitely positive. The major objective was 
the improvement in the means of sending information across frontiers in 
accordance with the view, solemnly affirmed by the Conference, that freedom 
of information is a ‘‘fundamental human right and . . . the touchstone 
of all the freedoms to which the United Nations is consecrated.’’? But 
the negative aspect of the problem was not neglected; considerable atten- 
tion was given to measures designed to curb ,the use by nations in their 
mutual relations of various types of harmful propaganda. In fact, the 
two resolutions passed at the 1947 General Assembly, one condemning war 
propaganda, the other directed against false and distorted information, 
were specifically referred to this Conference for attention.’ It is to this 
negative aspect of the Conference, in other words to its efforts to diminish 
the dangers of propaganda, that the present article is specifically ad- 
dressed. 


1 United Nations Bulletin, April 15, 1948. 

2See Preamble, Draft Convention on Freedom of Information: ‘‘Considering that 
the free interchange of information and opinions, both in the national and in the inter- 
national sphere, is a fundamental human right and essential in the cause of peace and 
for the achievement of political, social and economic progress.’’ See also Resolution No. 
1 (Fundamental Principles), United Nations Conference on Freedom of Information 
(Geneva, Switzerland, March 23-April 21, 1948). Report of the United States Delegates 
with Related Documents (Department of State Publication 3150, International Organiza- 
tion and Conference Series III, 5, hereinafter referred to as Report of U. 8. Delegates), 
pp. 21, 25. 
3 Ibid., pp. 41, 42. 
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The principal purpose of the Conference was to formulate views concern- 
ing the rights, obligations and practices which should be included in the 
concept of freedom of information. This it proceeded to do, and likewise 
suggested practical steps calculated to draw attention to the main problems 
of a technical nature, prescribing remedies for some of the most patent 
abuses. Three draft conventions were adopted, namely, the ‘‘U. S. Con- 
vention’’ on the gathering and international transmission of news, the 
‘‘French Convention’’ for an international right of correction, and the 
‘*British Convention’’ on the general principles of freedom of information. 
The Conference also approved two drafts of Article 17 for inclusion in the 
proposed United Nations Declaration and Covenant of Human Rights, and 
43 resolutions of varying importance, some of which it was hoped might 
eventually become international conventions.‘ 

We cannot do justice here to the enormous output of the Conference and 
so will confine ourselves to those matters having a direct bearing on the 
problem of international propaganda. Such matters may be divided arbi- 
trarily into three classes: (1) Measures of a general nature; (2) Measures 
condemning propaganda; (3) Proposals for remedies or for further efforts. 

Since many of the evils of international propaganda would tend to dis- 
appear with a sufficient increase in the free dissemination of ideas and in- 
formation across frontiers, it is worth noting that the Conference solemnly 
declared that freedom of information is a fundamental right; that each 
individual has the right to freedom of thought and expression; that he may 
hold opinions without interference, and seek, receive and impart informa- 
tion and ideas by any means and regardless of frontiers.5 The right to 
listen was specifically affirmed, and a number of measures were proposed: 
for instance, the distribution of cheap radio sets, to make this freedom 
effective. Since censorship and the propaganda bureaus go hand in hand, 
it is significant that the Conference condemned peacetime censorship,’ and 
that Convention I contains the obligation to confine censorship to measures 
required by the needs of national military security. Even such censorship 
is surrounded with meticulous conditions designed to make it as innocuous 
as possible.® 

Several of the resolutions condemn the use of harmful propaganda by 
states. Resolution No. 2, endorsing the resolutions passed at the 1947 Gen- 


4 Ibid., p. 13 ff. 

5 Ibid., p. 21 ff. See Resolution No. 28 (Freedom to Listen), ibid., p. 34. 

6 Resolutions Nos. 29 and 30 (Cheaper Radio Sets), No. 32 (Technical Needs), No. 33 
(Newsprint), ibid., pp. 35-36. 

7 Draft Convention on the Gathering and International Transmission of News, Art. 4, 
ibid., p. 16; Draft Convention on Freedom of Information, Art. 2, ibid., p. 21; Resolu- 
tion No. 12 (Censorship), ibid., p. 30; Resolution No. 13 (Censorship), notably the 
following: ‘‘The United Nations Conference on Freedom of Information solemnly con- 
demns the use in peace-time of censorship which restricts or controls freedom of informa- 
tion.’’ Ibid., p. 31. 

8 Ibid., p. 16. 


| 
4 
| 


UNITED NATIONS CONFERENCE ON FREEDOM OF INFORMATION 75 


eral Assembly, condemns all war propaganda and the spreading of false 
and distorted reports as contrary to the purposes of the United Nations, 
and, among other provisions, asserts that only a free press can hope to 
counteract Nazi, Fascist or other propaganda of aggression, or of racial, 
national and religious discrimination. Resolution No. 3 makes a number 
of suggestions for the implementation of Resolution No. 2, while Resolution 
No. 4 is aimed at the dissemination of racial and national hatred.° 

With regard to remedial measures, Resolution No. 26 calls for the appoint- 
ment of a committee of jurists to study the laws of libel, and to formulate 
a body of fundamental rules and principles on this subject, so closely con- 
nected with certain types of international propaganda, but, in the opinion 
of the delegates, not ready for consideration without further research.’° 
Resolution No. 36 recommends additional study of the project for drafting 
an international code of honor for journalists. Along this line, the Con- 
tracting States agree to encourage the establishment of non-official organi- 
zations of journalists, so as to promote the observance of high standards 
of professional conduct, the prescriptions for which are specifically set 
forth in Resolution No. 1. The so-called French Convention, described be- 
low, provides for an international right of correction. Finally, Resolution 
No. 39 includes a paragraph, suggested by the Russians, directing the sub- 
commission to make studies and propose recommendations on ‘‘ The promo- 
tion of the dissemination of true information to counteract Nazi, Fascist 
or other propaganda of aggression or of racial, national and religious dis- 
crimination.’’ 

The three conventions and the 43 resolutions were all adopted by over- 
whelming majorities, usually by a vote of 32 to 5 or thereabouts. The 
‘Eastern Bloe,’’ led by the U.S.S.R., maintained a stubborn opposition 
throughout, refusing even to sign the Final Act, and, by means of obstruc- 
tionist tactics in the Economie and Social Council, when the results of the 
Conference came before that body in August, 1948, it effectively blocked 
any action other than the discussion of Convention I. As a result, the 
Economic and Social Council was forced to submit the entire matter without 
action or recommendation to the 1948 Assembly.?” 


8 According to Resolution No. 2, the Conference ‘‘Condemns solemnly all propaganda 
either designed or likely to provoke or encourage any threat to the peace, breach of the 
peace, or act of aggression, and all distortion and falsification of news through whatever 
channels, private or governmental, since such activities can only promote misunderstand- 
ing and mistrust between the peoples of the world and thereby endanger the lasting 
peace which the United Nations is consecrated to maintain.’’ This text was adapted 
from the resolution offered by eight Western states on April 5, 1948. U. N. Doe. 
E/Conf.6/C.1/19. The Conference ‘‘recommends that all countries take within their 
respective territories the measures which they consider necessary to give effect to this 
Resolution.’’ Report of U. 8. Delegates, pp. 26-27. 

10 Ibid., p. 34. 
11 Ibid., pp. 38, 39; U. N. Doc. E/Conf.6/C.4/SR/14. 
12U. N. Does. E/Conf.6/79, and E/1050, Aug. 28, 1948. 
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Like so many international meetings held since the second World War, 
this Conference was dominated by the bitter struggle between the United 
States and Soviet Russia, but a middle group of states, while rarely siding 
with the Eastern Bloc, did not always see eye-to-eye with the American 
Delegation. The latter went to Geneva convinced that a convention faith- 
ful to liberal concepts of freedom of information, even if unanimity proved 
impossible, was definitely preferable to one approved unanimously, but at 
the cost of sacrifice of basic principles..* The United Kingdom adopted a 
similar attitude, their delegate declaring that his country ‘‘would much 
prefer a strong document, to which a few states acceded, to an illusory 
instrument which all would sign and which would be valueless.’’?* In ac- 
cordance with this policy the Americans, instead of attempting to modify 
the contentions of the Russian Bloc, strove in the main to clarify the views 
of the Western states and to unite them in a struggle for genuine, unfet- 
tered freedom of the press. 

With regard to the effort to curb harmful international propaganda, the 
American Delegation placed its main emphasis on voluntary efforts and 
moral principles, opposing the movement, led by the Soviet Delegation, to 
bind states by strict legal obligations involving the institution of firm gov- 
ernmental controls on the expression of opinion. This general policy, 
however, did not prevent the American Delegation from accepting certain 
compromises which were not always to its liking, although in the main the 
output of the Conference represented a victory for American objectives. 
Out of 45 substantive propositions, the delegation voted against only one, 
and abstained from voting on only three, thus supporting 41 decisions of 
the Conference.*® 

The Soviet Delegation, so far as its general attitude was concerned, ran 
true to form; as Mr. Austin remarked with respect to Mr. Vishinsky’s 
major address to the 1948 General Assembly, ‘‘It was the same old stuff!’’ 
The Eastern Bloc took advantage of this additional opportunity to accuse 
Americans of imperialism, press monopoly and racial discrimination, and 
to attack our press for irresponsibility and war-mongering. Apparently 
they hoped in this way to keep the spotlight from their own deficiencies, 
and cause division among the non-Communist Powers. They also tried, 
though in vain, to lay down, as specific tasks for journalists, the fight 
against Fascism, war-mongering and racial discrimination. It must be ad- 
mitted that the Soviet Delegation was well documented with respect to con- 

18 Report of U. 8. Delegates, pp. 2-3. In his opening speech, the Chairman of the 
United States Delegation said: ‘‘This is no Conference about money or wheat or radio 
frequencies, where divergent viewpoints must and should be compromised. This is a Con- 
ference about principles essential to free men. It is thus far better for us here to build 
slowly for the future on the bedrock of principle maintained than to build faster on 
the shifting sands of principle compromised.’’ JIbid., p. 3. 


14U. N. Doe. E/Conf.6/C.4/8R/19. 
15 Report of U. 8S. Delegates, pp. 2-3; also, p. 43. 
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ditions in the United States, obviously having carefully perused those 
American publications, particularly those of the muck-raking variety, which 
comment unfavorably on real or alleged evils of the American press. Oc- 
casionally such citations, taken out of context, gave an unfair impression, 
not only of the author’s views, but likewise of the conditions he claimed 
to describe. The Western delegates appeared to be less well informed 
concerning conditions inside Russia, which is hardly surprising; Russia 
has no muck-rakers, unless they be in the work-camps of Siberia. Never- 
theless, it seems likely that the Western case could have been more force- 
fully presented, at least the counter-case against the Eastern Bloc. What 
can be accomplished along these lines was shown graphically when Sevellon 
Brown, one of the American delegates, read the actual text of the Soviet 
censorship law of July 5, 1931, thus reducing to silence, momentarily, the 
Eastern delegates.'* 

As we have mentioned earlier, the other non-Communist Powers were not 
always in complete accord with the views of the United States. Certain 
smaller Powers, hampered in their press services by the lack of such fa- 
cilities as are enjoyed by the American press and press agencies, manifested 
a genuine fear of possible American domination, and this preoccupation 
explains why they favored certain types of governmental aid and inter- 
vention, opposed by the United States on the ground that they are incon- 
sistent with freedom of information.’* Others, like the French and the 
Belgians,'* were more ready than the Americans to accept legal obligations 
and permanent control machinery designed to curb propaganda. In this 
matter the British, too, while accepting the American view that the best 
antidote for propaganda is greater dissemination of news and more diversity 
of sources, looked with greater favor than did the Americans on proposals 
for the international control of propaganda.’® Furthermore, the American 
criticism of governmental monopolies over the media of information was 
not always appreciated by certain Western Powers, notably Sweden, which 
maintains a government-controlled broadcasting system.”° 


16U. N. Doc. E/Conf.6/C.2/8R/12. 

17 Report of U. 8. Delegates, p. 2. 

18 U. N. Doc. E/Conf.6/SR/21. 

19 For example, see British remarks on the so-called Indian Amendment. Evans, for 
the United Kingdom, stated that ‘‘all governments owed a duty not only to their own 
citizens but also to international law to suppress all activities which might prejudice 
international peace or law and order. Such activities did not always lend themselves 
readily to definition as incitement to violence or as criminal acts or offences inimical to 
peace.’? U. N. Doc. E/Conf.6/C.4/8R/18; also, Report of U. 8. Delegates, p. 6 ff. 

20‘*, . . it is the view of the Government of the United States, that the greatest danger 
from false or distorted reports arises from monopolies of information . . . and that State 
eontrol of the flow of information is inevitably utilized as a propaganda mechanism to 
further the political aims, both domestic and international, of the existing government. ’’ 
Ibid., p. 43; U. N. Doe. E/Conf.6/C.1/SR/13. 
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Limiting ourselves, as already explained, to those aspects of the Confer- 
ence which throw some light on the problem of curbing objectionable inter- 
national propaganda, let us turn to the main issues which were debated at 
the Conference. 


1. Dispute over terms 


The extent of the rift between the East and the West was demonstrated 
at this Conference, as at so many others since the war, by the irreconcilabil- 
ity of their respective interpretations of such great words as freedom and 
democracy. This was no academic debate over niceties of definition, but 
the reflection of profound divergencies in philosophy of law and principles 
of government. To the Russians, the only ‘‘free’’ press is one controlled 
by the government; censorship is necessary to assure that the rights of the 
‘‘pneople’’ are guaranteed, and to prevent the use of information to promote 
war, Fascism and racial discrimination. To the liberal Western Powers, 
a free press is one unfettered by peacetime censorship ; freedom of the press 
can be restricted only for carefully defined purposes (to prohibit libel, 
obscenity, etc.), and such restrictions must be interpreted by an impartial 
tribunal, in short, subjected to the rule of law. Finally, these Powers be- 
lieve that the best antidote for war propaganda, as for other harmful ex- 
pressions of fact or opinion, is not to be found in further controls and 
limitations, but in more and better information, based on a wider diversity 
of sources. 


2. Censorship 


We have already mentioned the overwhelming vote at the Conference 
condemning and prohibiting peacetime censorship. In this matter the Con- 
ference was remarkable in that for the first time in the history of inter- 
national law a formal multilateral declaration is issued that there are no 
valid grounds for peacetime censorship over the international transmission 
of news material, with the one exception of regulations ‘‘relating directly 
to the maintenance of military security.’’ But this declaration was not 
adopted without considerable controversy. The Soviet Delegation, while 
forced to admit that censorship did exist in Russia, maintained that its 
only purpose was to protect the real ‘‘freedom of information”’ existing in 
Russia, and to prevent abuses. According to the Russians, the Soviet 
press was ‘‘the most free and democratic in the world.’’*? Just what is 


21U. N. Doe. E/Conf.6/C.1/SR/8, p. 2 ff. The Russian viewpoint was invariably 
supported by the other members of the Slav bloc. Thus the Czechoslovakian delegate 
declared that in the United States the ‘‘radio also was for the most part in the hands of 
big advertising firms who determined what American people should hear on the air.’’ 
Loc. cit., SR/9. The Soviet delegate, after asserting that a disguised censorship ex- 
isted in the United States, exercised by powerful trusts and cartels, asserted that ‘‘In 
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meant by such ‘‘freedom’’ was revealed by the Hungarian delegate when 
he asserted that complete freedom of the press existed in his country, but 
that of course this did not mean freedom for ‘‘Fascists,’’ defenders of dis- 
possessed landowners, or instigators of racial and national hatred! 2? It 
was in this connection that the Eastern Bloc made one of its most violent 
attacks on the American press, alleging that it was the victim of ‘‘hidden 
censorship,’’ and the mere slave of advertisers and a ‘‘monopoly of 
wealth.’’ 

The American Delegation answered the Soviet attacks by citing the 
Soviet censorship law, and by pointing to the evils incident to a government 
monopoly over the media of information.** Professor Chafee, the American 
delegate, declared that ‘‘The public must have the right and opportunity 
to read a publication and form an opinion on it; and, if the author was to 
be punished for some abuse of the right of freedom of expression, then the 
case should be brought before an independent judge and jury.’’ Censor- 
ship in peacetime, with the one exception as noted, was indefensible.?® 
The drafting of Article 4 of the United States Convention, with its pro- 
hibition of peacetime censorship, except for the exigencies of national mili- 
tary security, the latter being surrounded with meticulous safeguards, 
shows how closely the Conference followed the American lead in this matter. 


3. The réle of private organizations 


Another matter of considerable bearing on the campaign against harmful 
propaganda concerns the proper role to be ascribed to unofficial organiza- 
tions, notably societies of journalists and broadcasters. If one examines 
the long history of international efforts to overcome the evils of international 
propaganda, it will be seen that there have been numerous proposals for 
““eodes of honor’’ and ‘‘honor courts,’’ whose influence, it was hoped, would 
be considerable in curbing existing abuses in the international dissemina- 


Russia, censorship was subordinate to the successful functioning of democratic institu- 
tions, and was exercised in the interests of the broad masses of the people. Censorship 
was carried out with the aim of eliminating ... propaganda encouraging racial, na- 
tional and religious hatred.’’ U. N. Doe. E/Conf.6/C.4/SR/9. One of the strongest 
answers made to the Slav point of view was made by Hector McNeil, delegate for the 
United Kingdom, who said in part: ‘‘The peoples of Western Europe . . . opposed 
wholeheartedly any thesis which denied that all men were equal before the law. On 
the other hand the Slav countries imprisoned anyone who dared improve on the ideas 
of Marx and Lenin, thus pursuing a doctrine as progressive as the belief that the earth 
was flat.’’ U. N. Doe. E/Conf.6/C.1/SR/6, p. 5. 

22U. N. Doc. E/Conf.6/C.1/SR/7, p. 7. 

23U. N. Does. E/Conf.6/SR/5, p. 8 ff.; SR/6, p. 7 ff. 

24 Supra, note 16; the American position is given in the Department of State Bulletin, 
Vol. XIX, No. 474 (Aug. 1, 1948), p. 127 ff. See also U. N. Doe. E/Conf.6/6, Add. 6, 
and Report of U. 8. Delegates, p. 43. 
25U. N. Doe. E/Conf.6/C.4/SR/9. 
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tion of information.*® The Geneva Conference placed considerable stress 
on the réle of such non-official organizations ; each Contracting State, under 
the terms of Convention III, agrees to encourage the work of such agencies, 
and this same document contains a remarkable definition of standards of 
professional conduct.*” On the other hand, the proposal for an inter- 
national press card was withdrawn after objections had been voiced by 
Soviet Russia, Britain and the United States.** Furthermore, it was not 
found practical to establish an International Court of Honor, as proposed 
by the delegates from Peru and Colombia with the support of The Nether- 
lands and India.*® This project, together with the proposal for an inter- 
national honor code for journalists, was referred back to the sub-commis- 
sion.*° 


4. International right of correction 


The idea of an international right of correction also has a long history. 
Similar plans have been introduced at various international conferences 
since the first World War,* and a right of reply has long existed under the 
domestic laws of a number of states.** As originally proposed by the 
American Delegation, the ‘‘ Right of Official Denial’’ applied to cases where 
a state considered that a report sent out by a foreign correspondent was 
both false and distorted, and likely to injure its relations with other states, 
in which case the complaining government could issue its own version of the 
facts to the state wherein the report was published. The latter would then 
be under an obligation to make this version available to information agen- 
cies, although without any obligation to publish the correction. The French 
Delegation submitted a much more elaborate version envisaging the use of 
United Nations machinery, and the final Convention was a compromise be- 


26 John B. Whitton, ‘‘ Propaganda and International Law,’’ Académie de Droit Inter- 
national, Recueil des Cours, 1948, Chapter III. 

27 Report of U. 8. Delegates, p. 22. See also Resolution No. 1, par. 7: ‘‘That en- 
couragement should be given to the establishment and to the functioning within the 
territory of a State of one or more non-official organizations of persons employed in the 
collection and dissemination of information to the public, and that such organization or 
organizations should encourage the fulfilment inter alia of the following obligations by 
all individuals or organizations engaged in the collection and dissemination of informa- 
tion: (a) To report facts without prejudice and in their proper context and to make 
comments without malicious intent... .’’ 

28U. N. Doe. MC/1, June 10, 1948. 

29U. N. Doc. E/Conf.6/C.1/27; United Nations Bulletin, April 15, 1948, p. 339. 

30 Par. 4, Resolution No. 36, Report of U. S. Delegates, p. 37. 

81 Whitton, loc. cit., Chapter ITT. 

82 See, for example, the French Law on Freedom of the Press of July 29, 1881, especi- 
ally Art. 13 as modified by Law of Sept. 29, 1919; German Press Law of May 7, 1874, 
Sec. 11; Czech Law of July 10, 1933; Norwegian Criminal Code, Sec. 430. Gustave Le 
Poittevin, Traité de la Presse (3 vols., Paris, 1902-1904), Vol. I, No. 188 ff.; Albert 
Exhenry, Le Droit de Réponse en matiére de Presse dans les Législations d’Europe 
(Thesis, Lausanne, 1929). 
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tween the two proposals. According to the final text, if any state fails to 
discharge its obligation to make the corrected version available to the infor- 
mation agencies in its territory, resort can be had to the Secretary General 
of the United Nations, who will be obliged to give the corrected text, known 
as the communiqué, appropriate publicity. 

Although officially commended by the American Delegation,®* the Con- 
vention was subjected to considerable criticism. Some felt that it was so 
complicated that it might prove unworkable, and thus become a dead 
letter. The Polish delegate objected that the Convention lacked any means 
to guarantee the enforcement of its obligations; thus the American Govern- 
ment, which lacks an official press agency, would be powerless to compel 
newspapers to publish a given correction.** The Swedish delegate agreed 
with this criticism, and likewise stressed the need to correct not only news 
transmissions, but distorted reports sent out by newsreels. In general, 
he felt, the Convention should be given further study.*° The representative 
of the United Kingdom thought the text should be purely permissive, not 
mandatory, especially as there was no available method of correcting a 
government. The best corrective, he thought, was, in the last analysis, 
greater freedom of information, the view shared by the Americans.** The 
Russian Delegation found that the Convention was an unwarranted inter- 
ference in domestic affairs.*7 Despite these objections, the great majority 
appeared to agree with the Swedish Delegation which, despite its doubts, 
believed that the Convention amounted to ‘‘a modest and useful step.’’ ** 


5. Legal or moral obligations? 


Another dispute between the East and West arose over the proper way 
to approach the problem of international propaganda—whether to attempt 
to impose on states the obligation to curb harmful press reports and radio 
broadcasts, or to fall back on moral persuasion and the activities of un- 
official associations of the press, international measures going no further 
than the condemnation of patent abuses. This dispute was merely the 
continuation of the debate begun in 1947, when the resolutions against 
harmful propaganda and false reports, introduced in the 1947 General 
Assembly by Soviet Russia and Yugoslavia, respectively, were watered down 
so as to constitute mere unimplemented recommendations. Similarly, at 
the meeting of UNESCO at Mexico City in 1947, a Polish resolution pro- 
posing drastic measures against propaganda had to give way to an in- 


38 Report of U. 8. Delegates, pp. 9-10. 

3¢U. N. Doc. E/Conf.6/C.1/8R/25, p. 6. 

85U. N. Doc. E/856/Add.1. 

36 U. N. Doe. E/Conf.6/C.1/SR/26; Report of U. 8. Delegates, pp. 9, 43. 
37 U. N. Doc. E/Conf.6./C.1/8R/26. 

38 Ibid. 
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nocuous, albeit admirable, resolution drafted by M. Jacques Maritain, the 
French delegate.*® 

At the Geneva Conference the Yugoslav delegate declared in Commission 
II that ‘‘every country should take appropriate steps to prevent its press 
from spreading false rumors which were a provocation to war.’’* In 
similar vein, a Soviet memorandum deplored the absence of any article in 
the conventions prohibiting Fascist or aggressive propaganda, or the dis- 
semination of false or distorted news, ete.*t This viewpoint was pressed 
by members of the Eastern Bloc on every possible occasion ; thus, when the 
general concept of freedom of information was being discussed, the Russians 
wished it specified that such freedom did not include the right to indulge 
in certain kinds of objectionable views.*? The Soviet stand in this matter, 
however, favoring as it did obligations of a nature to affect the sovereignty 
of the contracting states, was hardly consistent with its oft-repeated objec- 
tions to certain other proposals on the ground that they violated the prin- 
ciple of national sovereignty.** 

The attitude of the American Delegation, as already stated, was marked 
by a resolute opposition to any attempt to place the matter of international 
propaganda under a rule of law, for fear of opening up new avenues to 
governmental suppression of free speech. It was the view of this delega- 
tion, as stated in their official report on the Conference, that ‘‘stripped of 
propaganda phraseology designed to confuse, the Soviet offensive amounted 
to a drive for the institution in other countries of a state-controlled press 
system, with governments deciding what is true and what is false, what is 
friendly and what unfriendly.’’ ** 

39 Second Session of the General Conference of UNESCO, Report of U. 8. Delegation 
(Department of State Publication 3062, International Organization and Conference 
Series IV, UNESCO 1), pp. 44, 45. 

40U. N. Doc. E/Conf.6/C.2/SR/10. 

41 U. N. Does. E/856. 

42U. N. Doc. E/Conf.6/C.4/SR 4. 

43U. N. Doc. E/Conf.6/C.3/SR.9. Similarly, during the discussion of the text with 
respect to monopolies, the British had no difficulty in showing the lack of logic in the 
Soviet attitude, which held that the condemnation of government monopolies would 
constitute an interference in the internal affairs of states, but sought nevertheless to 
prohibit private monopolies. U. N. Doc. E/Conf.6/C.1/SR/13. 

44 Report of U. 8. Delegates, pp. 4-5. Walter M. Kotschnig, an United States ad- 
viser, affirmed that ‘‘a free press itself offered the correctives for any abuses which 
might exist.’’ U. N. Doc. E/Conf.6/C.4/SR/13. The Swiss view was similar: ‘‘ Experi- 
ence had proved that the sense of responsibility, the civic education of free peoples, 
constituted the best guarantee against abuse.’’ U. N. Doe. E/Conf.6/C.1/SR/4. The 
United States and its friends succeeded in turning several projects for out-and-out 
legal obligations into mere moral duties. Thus, the Bulgarian resolution against hatred 
propaganda directed against a race or a nation recommended that states without 
legislation for this purpose should elaborate and apply laws forbidding all such propa- 
ganda. U. N. Doc. E/Conf.6/C.3/3. The contrast between this project and the final 
text of Resolution No. 4, on Racial and National Hatred, is striking. Report of U. S. 
Delegates, pp. 27-28. 
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The majority view was not entirely in accord with these American views. 
The British Draft Convention on Freedom of Information, approved by 
the majority without the American vote, expressly stipulates that freedom 
of information is subject to penalties, liabilities and restrictions clearly de- 
fined by law, and a list of these is given, the last of which concerns inter- 
national propaganda. It reads: ‘‘The systematic diffusion of deliberately 
false or distorted reports which undermine friendly relations between 
peoples or States.’’*° A similar provision appeared in the proposed draft 
of Article 17, recommended for inclusion in the Draft Covenant on Human 
Rights. This so-called ‘‘Indian Amendment’’ was firmly opposed, but in 
vain, by the American Delegation, as being ‘‘ problematical, ill-defined, 
dangerously general, and open to abuse.’’*® In fact, the entire list of re- 
strictions, with its ten specific limitations on freedom of information, was 
opposed by the United States Delegation, which argued in favor of a single 
residual clause, very general in scope, and framed as follows: 


The right to freedom of expression carries with it duties and re- 
sponsibilities, and may therefore be subject to penalties, liabilities or 
restrictions clearly defined by law, which are based on recognition of 
rights of others, particularly with regard to: (and here follows the 
list of permitted restrictions, such as expressions which are obscene, 
libelous, dangerous to youth, etc.). *” 


Others, however, found the American proposal for a residual clause too 
broad, leaving the door open for governments to add other limitations at 
their discretion.** It must be admitted that the clause was accepted with- 
out the thorough debate which the subject merited, and the problem will 
require further study by experts on international and domestic law. 


The American position 


The firm opposition shown by the American Delegation to any effort to 
eurb by legal rules, written into an international convention, the evils of 
international propaganda is a very serious matter. If this is to be a fixed 
American policy, so that at other international conferences convoked to deal 
with existing abuses the American Delegation consistently prefers moral 
obligations and measures of voluntary persuasion to binding obligations, 
it will be a long time before a rule of law can be established among the 
nations. Thus the reasons for this attitude deserve serious consideration. 
These reasons appear to be three in number: the influence of the American 
press, Constitutional difficulties, and distrust of Russian intentions, al- 
though this last reason appears particularly weak, since the Western na- 


45 Report of U. 8. Delegates, p. 22. 
46U. N. Doc. E/Conf.6/C.4/7. 

47U. N. Doe. E/Conf.6/C.4/8R/18. 
48U, N. Doe. E/Conf.6/C.4/SR/19. 
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tions frankly espoused a convention which they knew the Eastern Bloc 
would never sign. 

The American press and radio have long opposed any measures, national 
or international, which they feared might serve to increase the power of 
the Government over the media of information. On all occasions the 
American press, radio and cinema have shown themselves to be the most 
vigilant and jealous guardians of ‘‘freedom of the press.’’ It is not un- 
likely that this attitude of a group with so much power and influence had 
its effect on the policy adopted by the American Delegation, particularly 
since, among the ten American delegates and alternates, seven were promi- 
nent representatives of the press, radio or cinema.*® 

A second reason why the American Delegation seemed allergic to legal ob- 
ligations as regards propaganda lies in the field of Constitutional law. This 
attitude was demonstrated by a remark made by Walter M. Kotschnig, 
of the Department of State and one of the American advisers, that ‘‘the 
United States Constitution prevented the imposition of legislative restric- 
tions upon the press.’’ °° While this is correct as a paraphrase of the First 
Amendment, it by no means tells the whole story. In Schenck v. U. S., 
statutes imposing liability for publications or utterances injurious to public 
morals or public order were upheld on the ground that such acts constituted 
a ‘‘clear and present danger.’’** Federal legislation designed to prohibit 
publications which, defamatory of foreign states or their representatives, 
are of a nature to embroil the nation in international controversy and thus 
disturb world peace, should be held to come within this formula. Dickin- 
son, discussing the case of an American newspaper which had published 
forged documents injurious to the Mexican Government, pleads that 


Congress, under its express power ‘‘to define and punish... of- 
fences against the law of nations,’’ should enact appropriate legislation 
to remedy this deficiency in the federal code. Indeed, it is suggested 
that such an amendment of the federal law of crimes is indicated, not 
only as a measure of municipal expediency, but also as the fulfillment 
of an international obligation to afford foreign governments a mini- 
mum of local protection against defamation.*? 


49 Report of U. 8S. Delegates, Appendix 3, p. 44. 

50U. N. Doc. E/Conf.6/C.4/8R/13. 

51 Schenck v. U. 8. (1919), 249 U. 8. 47, 52. And see the following from Hackworth, 
Digest of International Law, Vol. II, p. 140: ‘‘In the United States freedom of speech 
and of the press is guaranteed by the Constitution, amendment 1 of which declares that 
‘Congress shall make no law . . . abridging the freedom of speech, or of the press.’ 
This does not mean, however, that people in the United States are free to speak or write 
as they may choose. Remedies are afforded aggrieved persons through laws that have 
been enacted pertaining to expressions of a slanderous or libelous character.’? 

52 Edwin D. Dickinson, ‘‘The Defamation of Foreign Governments,’’ this JOURNAL, 
Vol. 22 (October, 1928), pp. 840-843. In Britain persons responsible for attacks on 
foreign states have been convicted under laws for criminal libel on the ground that such 
libels were calculated to create a hostile feeling in foreign states, and cause a breach 
of peace between the countries concerned. King v. Vint, 27 State Trials 627; King v. 
Peltier, 28 ibid. 529. 
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Even if Kotschnig’s statement were accepted without qualification, the 
way would still be open, under the rule of Missouri v. Holland, for the 
passage of Federal laws directed against harmful international propaganda. 
If the United States enters into a treaty designed to prohibit publications 
which are both false and of a nature to seriously aggravate our relations 
with a foreign state and thus disturb international peace, then Federal 
statutes passed for the purpose of implementing such a treaty should be 
held to be valid. The following language taken from the decision in this 
ease is pertinent to the present discussion : 


It is obvious that there may be matters of the sharpest exigency for the 
national well being that an act of Congress could not deal with but 
that a treaty followed by such an act could, and it is not lightly to be 
assumed that, in matters requiring national action, ‘‘a power which 
must belong to and somewhere reside in every civilized government’’ 
is not to be found.*® 


Another reason for the American attitude was a profound distrust of the 
real intentions of Soviet Russia. It was feared that the veritable reason 
for the Russian demand for legal obligations to curb international propa- 
ganda was the universal extension of censorship and other forms of rigid 
or even monopolistic governmental control over all the media of informa- 
tion.** Hence the American contention that the most effective means of 
combatting the diffusion of harmful publications is to assure to all peoples 
the availability of a multiplicity of unfettered sources of news and informa- 
tion. The best antidote for false reports and war-mongering propaganda, 
then, is to be found in more information, freer and better information. In 
other words, it is hoped that when a newspaper in a free-press country 
publishes an unfair attack on some foreign Power or its representative, 
other newspapers and radio chains in the offending state will eventually 
counter such charges and establish the actual facts in the case. But this 
contention is based on very doubtful premises. For in such circumstances 
the foreign population which considers itself offended or even insulted by 
such attacks will probably remember the defamatory statement long after 
the truth has been established—if it ever be really established—in the 
country where the objectionable publication originated. The failure of 
the American press to protest adequately when former Governor Earle of 
Pennsylvania, Walter Winchell and others made belligerent speeches of 


53 Missouri v. Holland (1920), 252 U. S. 416, 433. See also J. Trieber, in U. S. v. 
Thompson, 258 Fed. 257, 263: ‘*To subject the treaty power to all the limitations of 
Congress in enacting the laws for the regulations of internal affairs would in effect 
prevent the exercise of many of the most important governmental functions of this 
nation, in its intercourse and relations with foreign nations, and for the protection of 
our citizens in foreign countries.’’ See also Charles E. Hughes, Proceedings, American 
Society of International Law, 1929, pp. 194-196; Charles C. Hyde, International Law 
(rev. ed., New York, 1944), Vol. II, p. 1387 ff. 

54 Supra, note 44. 
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doubtful wisdom, is certainly not very encouraging to proponents of the 
American view. Also, the readers of the offending newspaper may not 
always have access to other media of information, and even if they do, it 
may be a long time before they can free themselves of the poison of preju- 
dice and ill-will, once planted in their minds. 

The American position, however, is based on venerable authority. As 
Professor Hocking has pointed out, both Milton and Mill contended that 
in a free public contest of opinion, the truth is bound to prevail; that if 
men set out to suppress what they consider to be error, they will end by 
suppressing the truth. Finally, while admitting that under a free-press 
system some evils are bound to arise, such evils, it is said, are incomparably 
less than those bound up with the attempt to suppress the unwelcome 
truth.*> While these views may have been sound a hundred years ago, 
they are of very doubtful validity in the age of the short-wave radio and 
the ‘‘beamed’’ program of subversive and revolutionary propaganda.® 

It was during the debate on the so-called Indian Amendment, already 
mentioned, that the American preference for moral over legal obligations 
was most clearly demonstrated. The object of this amendment was to rec- 
ognize that the concept of freedom of information did not prevent a given 
state from legislating against the diffusion of deliberately false or distorted 
reports which undermine friendly international relations. This was a 
modest proposal; it did not purport to cover all war-mongering or sub- 
versive propaganda, but only that based on false or distorted reports. 
Nevertheless, in the eyes of the American Delegation, even this was going 
too far, for it might provide certain states with a pretext for the suppres- 
sion of opinion and information which the public was entitled to hear. 
But actually the only effect of this amendment would be to add one more 
to the long list of restrictions already accepted at the Conference by states 
most devoted to the right of freedom of information. It should be remem- 
bered, too, that this is not an absolute, but a conditional right; it is not an 
end, but only a means to an end. Again to cite Professor Hocking: 


Nor is it a limitation of the freedom of the honest press if government 
defines and penalizes new crimes where new crimes exist; a cautious 
extension of penal law to deal with the most flagrant abuses of public 
confidence would be an increase of freedom for the legitimate press. 
To clear the highways of drunken drivers is not to limit but to increase 
the liberty of the drivers who are not drunken.*” 


Merely to add one more to the list of authorized limitations on press 
freedom would appear to be entirely proper. The dangers conjured up by 


55 William E. Hocking, Freedom of the Press in America [Inaugural Address de- 
livered on entrance into office as guest professor at the University of Leyden, 1947 
(Leyden, 1947) ], p. 13 ff. 

56 Whitton, op. cit., passim. 
57 Hocking, op. cit., p. 20. 
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the American Delegation seem exaggerated. For the totalitarian state bent 
on crushing all freedom of expression can do so, and in fact is already doing 
so, under color of other well-recognized limitations. In fact, none of the 
accepted restrictions could be broader, nor more useful to the totalitarian 
censor, than that related to the exigencies of national security. The remedy 
for oppressive measures is not to be found in the refusal to accept further 
limitations under law, but to insist on checks, both domestic and inter- 
national, against arbitrary action and ex parte interpretation. 

Perhaps the democracies would gain more than they would lose by agree- 
ing to exercise a greater degree of governmental restraint on their own 
media of information. The quid pro quo should be adequate if, as a conse- 
quence, the totalitarian Powers were to place effective restraints on their 
own press, radio and cinema. The fact that the proposal to curb propa- 
ganda through legal obligations was made by the Soviet Delegation is not 
conclusive proof that it was a bad proposal. If it was not made in good 
faith, so that the Soviet Bloc, after apparently accepting the Convention, 
fails to respect its obligations, the democracies on their part will have lost 
nothing, for the obligations, being reciprocal, could be denounced in case 
of non-performance. The danger of evasions and violations might be les- 
sened if the treaty obligations against propaganda were accompanied by 
an agreement to submit all disputes over the interpretation and application 
of the treaty to the International Court of Justice, a provision which actu- 
ally appears in two of the three conventions adopted at the Conference.*® 
Furthermore, the establishment of an official right of correction, and some 
provision for international machinery for the supervision of measures to 
control propaganda, would provide considerable assurance against direct 
or indirect violations. The basic problem is to find a bridge to close the 
gap between Eastern and Western concepts of freedom of information. In 
the present circumstances, the task of building such a bridge appears to be 
a Herculean one. But at least a start should be made. Perhaps the most 
promising plan in this direction would be a promise on the part of the 
Western states to place curbs on their own press so as to eliminate the most 
serious abuses, in return for the promise on the part of the Eastern Bloc 
to agree to substantial reforms in the official propaganda issuing from 
their controlled press. 


58 Convention II, Art. 5; Convention III, Art. 9; Report of U. 8S. Delegates, pp. 
20, 23. 
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APPELLATE JURISDICTION IN INTERNATIONAL CASES 


The Supreme Court of the United States on December 20, 1948, decided 
that it had no jurisdiction over the International Military Tribunal for 
the Far East. Accordingly, it denied motions for leave to file petitions for 
writs of habeas corpus made on behalf of the Japanese defendants who had 
appealed to the Supreme Court from their convictions at Tokyo on No- 
vember 12, 1948. The per curiam decision held that the International 
Military Tribunal was not a tribunal of the United States. It was set up 
by General MacArthur as the agent of the Allied Powers who conquered 
and now occupy and control Japan. Under these circumstances, the Su- 
preme Court said, ‘‘the courts of the United States have no power or 
authority to review, to affirm, set aside or annul the judgments and sen- 
tences imposed on these petitioners.’’ ? 

This case raised questions of international law of fundamental importance 
quite apart from the issues involved in the punishment of war criminals 
stricto sensu or of the ex post bello type. The relation of national courts 
to international tribunals, and vice versa, will have to be thoroughly re- 
considered if some proposals now under official consideration should 
eventually reach the adoption stage. Where the sanctions for international 
conventions, such as the one on genocide recently approved by the General 
Assembly of the United Nations, the proposed Covenant on Human Rights 
now being drafted under the same auspices, the hoped-for regulations for 
the control of atomic energy to prevent its unlawful diversion for purposes 
of mass destruction, and the suggested codification of the principles of the 
Nuremberg trial for the punishment of crimes against peace, may be made 
dependent upon an international criminal jurisdiction for the enforcement 
of penalties against individual violators, the interrelation of national and 
international legal processes is bound to become deeply involved. 

National courts now have jurisdiction to punish certain offenses against 
the law of nations, such as piracy, the counterfeiting of foreign currencies 
and other crimes against the security of friendly governments. They are 
also competent to punish for the violation of the penal laws of their own 
governments enacted to enforce respect for international obligations arising 
under customary and treaty law, such as neutrality laws, statutes for the 
suppression of the trade in narcotics, ete. Sovereign states, however, do 
not permit appeals from the decisions of their national courts to inter- 
national tribunals. ‘‘The jurisdiction of courts is a branch of that which 


1See Judicial Decisions, post, p. 172. 
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is possessed by the nation as an independent power.’’* When aliens are 
denied justice in national courts, or the government fails to live up to an 
international obligation, reclamations lie through diplomatic channels, 
and the claim may ultimately reach an international tribunal; but redress 
takes the form, not of an appeal from an objectionable decision, but of 
damages for the injury suffered. This difference in form is important. 
It marks one of the contrasts between the so-called dualist and monist 
theories of international law. Certain previous cases, also in the Supreme 
Court of the United States, serve to illustrate the point. 

In The Circassian,’ an American Civil War ease, the Supreme Court 
affirmed the condemnation of a British ship and cargo as lawful prize. The 
decision was not accepted by the British Government, and claims for the 
value of the ship and cargo were submitted to the American-British Claims 
Commission established by Article XII of the Treaty of Washington of 
May 8, 1871. The Commission made awards in favor of the claimants.* 
Nevertheless, the decision of the Supreme Court remains prize law as in- 
terpreted by the United States, and the principles relied upon in that de- 
cision were applied and followed in the case of The Adula,° a prize case of 
the Spanish-American War of 1898. 

National differences in the interpretation of prize law created a wide- 
spread demand for the establishment of an international prize court in the 
expectation of producing uniformity in the law by judicial decision. The 
Second Peace Conference at The Hague in 1907 agreed upon an Inter- 
national Prize Court Convention, and the United States was desirous of 
ratifying its signature. The Convention provided for direct appeals from 
the decisions of national courts to the international court. Doubts as to 
the constitutionality of this provision were raised by eminent judges and 
lawyers and in the Committee on Foreign Relations of the United States 
Senate, to which the treaty was referred. In view of the constitutional 
provision that ‘‘The judicial power of the United States shall be vested in 
one Supreme Court”’ (Art. III, See. 1), how, it was asked, could a treaty 
provide for appeals from the Supreme Court of the United States to an 
international court? In support of an answer in the negative it was 
argued that a court cannot be considered supreme if appeals may be taken 
from its decisions to another court.® 

To meet the constitutional difficulty and thus enable the United States 
to become a party to the International Prize Court Convention, Secretary 
of State Knox proposed that, in ratifying the Convention, governments 


2 Marshall, C. J., in The Schooner Exchange v. McFaddon (1812), 7 Cranch 116. 

3 (1864), 2 Wallace 135. 

4 Moore, International Arbitrations, Vol. 4, pp. 3911-3923. 

5 (1900), 176 U. 8. 361. 

6 See this JoURNAL, Vol. 2 (1908), pp. 21, 458, 476; Vol. 6 (1912), p. 799; Vol. 12 
(1918), p. 80. 
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with constitutional difficulties of this nature be permitted to provide for 
submission to the International Prize Court, not of appeals from their 
national courts, but of the original questions involved in controversy and 
that recourse to the international court would take the form of an action 
in damages for any injury caused by the capture. The other signatories 
agreed with the proposal and it was embodied in an additional protocol.’ 
The Convention and Protocol were both acted upon favorably by the 
United States Senate, but a sufficient number of ratifications of other 
signatories was not forthcoming to establish the International Prize Court. 

British fear that the Permanent Court of International Justice estab- 
lished at The Hague by the protocol of December 16, 1920, might be con- 
strued to have appellate jurisdiction from national prize courts apparently 
delayed Great Britain’s acceptance of the Optional Clause conferring com- 
pulsory jurisdiction upon the international court in certain categories of 
so-called legal disputes. When the Optional Clause was signed by the 
representatives of the United Kingdom on September 19, 1929, the British 
Government took the precaution of issuing a memorandum in the form of 
a White Paper interpreting its action. The memorandum dealt with and 
discounted the apprehension felt in Great Britain that signature of the 
Optional Clause might ‘‘expose the legitimacy of British belligerent action 
at sea to the decision of an international court.’’ The memorandum 
added that ‘‘our acceptance of the optional clause makes no difference to 
the principle that prize cases must be decided first in our own prize courts 
before any question of a reference to the Permanent Court could arise.’’ 
It concluded that ‘‘The rule of international law that arbitration cannot 
be claimed unless and until the remedies provided by municipal courts 
have been exhausted is as applicable to prize courts as to any other munici- 
pal tribunals.’’ ® 

If states do not permit appeals from their courts to an international 
jurisdiction for the reason that such procedure would be incompatible with 
state sovereignty, a fortiori national courts have no jurisdiction over in- 
ternational tribunals, which are but agents of the sovereign states estab- 
lishing them, and exercise only the powers delegated to them by their 
creators. For example, the present International Court of Justice at The 
Hague is expressly stated in the Charter to be one of the principal organs 
of the United Nations (Art. 7). It has no more functions than those con- 
ferred upon it expressly or by necessary implication in the Statute an- 
nexed to the Charter. The long-established and universally acknowledged 
principle of international law that no state may be sued without its consent 
is incorporated in the Court’s Statute, which provides that ‘‘Only States 


7 For Secretary Knox’ note and the text of the additional protocol, see this JourNAL, 
Supp., Vol. 4 (1910), p. 102, and Vol. 5 (1911), p. 95. 

8 For the full text of the British White Paper, see this JouRNAL, Supp., Vol. 25 (1931), 
p. 82. 
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may be parties in cases before the Court’’ (Art. 34), and that ‘‘The juris- 
diction of the Court comprises all the cases which the parties refer to it’’ 
(Art. 36). No compulsory jurisdiction exists except where specially pro- 
vided for in treaties or by acceptance of the Optional Clause contained in 
Article 36. 

The Supreme Court’s decision of December 20 might well have rested 
upon this principle of state immunity from suit without its consent. The 
indictment of the Japanese defendants by the International Military 
Tribunal for the Far East was entered against them in the name of and by 
the eleven governments which authorized General MacArthur to set up 
the Tribunal. The appeals from the judgments of the International Mili- 
tary Tribunal were, therefore, in the nature of suits against the eleven 
prosecuting governments. Aside from any question of national constitu- 
tional law, no court, national or international, had jurisdiction to enter- 
tain such appeals without the consent of the governments against whose 
agency—the International Military Tribunal at Tokyo—the appeals were 
taken. Those governments made their own provision for review of the 
judgments in the Charter establishing the Tribunal. Art. 17 provides: 
‘‘The record of the trial will be transmitted directly to the Supreme Com- 
mander for the Allied Powers for his action thereon.’’ He was authorized 
to ‘‘reduce or otherwise alter the sentence except to increase its severity.’’ 
General MacArthur reviewed the sentences but refused to alter them, hence 
the petition to the Supreme Court of the United States. By making this 
express provision for review of the judgment, the Allied Powers foreclosed 
any possibility of imputing to them consent to review in any other forum. 

The immunity of states from suit without their consent is firmly estab- 
lished in the jurisprudence of the Supreme Court of the United States. 
By the Constitution (Art. III, Sec. 2), the judicial power of the United 
States extends to controversies ‘‘between a State, or the citizens thereof, 
and foreign states, citizens or subjects.’’ The Eleventh Amendment of the 
Constitution restricted this broad grant of judicial power so as to protect 
the States from suits by citizens of another State or by citizens or subjects 
of any foreign state, but the Amendment made no reference to a suit 
brought by a foreign state against one of the United States, expressly per- 
mitted by Section 2 of Article III above quoted. Yet, when the Principal- 
ity of Monaco brought suit against the State of Mississippi in the Supreme 
Court under the constitutional provision giving the Court original jurisdic- 
tion in cases where a State shall be a party, the Court held that the waiver 
of consent to suit inherent in the acceptance of the Constitution by the 
States of the Union runs only to those States, and not in favor of a foreign 
state. As to suits brought by foreign states, the Court held that the 
States of the Union retained the same immunity that they enjoy with re- 
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spect to suits by individuals, and that the foreign state enjoys a similar 
sovereign immunity and cannot be sued without its consent.® 

The mere statement of these elementary jurisdictional questions will 
serve to suggest the complexity of the many problen.s of substantive and 
procedural law which will present themselves for solution in working out 
any scheme for international penal jurisdiction, whether it be intended to 
operate concurrently with national legal processes or to be imposed upon 
them as an appellate jurisdiction. 

Grorce A. FINcH 


THE RIGHTS OF THE UNITED STATES IN BERLIN: 
Origin of Rights 


The United States is in Berlin as of right. The rights of the United 
States as a joint occupying power in Berlin derive from the total defeat 
and unconditional surrender of Germany. Article I of protocol on zones of 
occupation in Germany agreed to by the Soviet Union in the European Ad- 
visory Commission on November 14, 1944 provides: 


‘“‘T. Germany, within frontiers as were on December 31, 1937, will, for 
purposes of occupation, be divided inte three zones, one of which will 
be allotted to each of three powers, and a special Berlin area, which 
will be under joint occupation by the three powers.’’ 


This agreement (later amended to include France) established the area 
of Berlin as an international enclave to be jointly occupied and adminis- 
tered by four powers. 

The representatives of commanders-in-chief adopted, on July 7, 1945, 
a resolution establishing the Allied Kommandatura for administration of 
Berlin. The Kommandatura was to be under the direction of the chief 
military commandant which post was to be held in rotation by each of four 
military commanders. The chief military commandant in consultation 
with the other commanders was to exercise administration of all Berlin 
sectors when a question of principle and problems common to all sectors 
arose. In order to exercise supervision of Berlin local government, one 
or two representatives from each Allied command were to be attached to 
each section of the local German government. 


® 292 U. 8. 313; this JouRNAL, Vol. 28 (1934), p. 576. 

1 Because of his official duties with the United States Delegation to the General As- 
sembly in Paris, Mr. Jessup was unable to contribute an editorial to this issue of the 
JOURNAL. On December 8, 1948, President Truman designated Mr. Jessup Acting 
Chief of the United States Mission to the United Nations. As of interest to its readers, 
the JoURNAL is reproducing here an extract from the statement made by Mr. Jessup on 
behalf of the United States before the Security Council on Oct. 6, 1948, during the 
Council’s consideration of the Berlin question. The full text of the statement is con- 
tained in Department of State Press Release No. 821, Oct. 8, 1948, excerpts from which 
appear in the Department of State Bulletin, Vol. XIX, No. 485, Oct. 17, 1948, p. 484. 
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Implicit in these agreements is the right of each of the four powers to 
free access to and egress from the greater Berlin area. Not only has this 
right been clearly recognized and confirmed by the Soviet Union by practice 
and usage for almost three years, but it has been the subject of written 
agreements between the respective governments as well as by their repre- 
sentatives in the Allied Control Council for Germany. Rights of free 
access were directly specified in the message from President Truman to 
Premier Stalin on June 14, 1945, which agreed to withdraw back to the pre- 
seribed zonal boundaries those forces which in the course of the war had 
overrun part of the territory which later became the Soviet zone of occupa- 
tion, provided satisfactory arrangements for free access by rail, road and 
air to the forces in Berlin could be entered into between the military com- 
manders. I quote one sentence from the Truman message: 


‘*. . . As to Germany, I am ready to have instructions issued to all 


American troops to begin withdrawal into their own zone on June 21 
in accordance with arrangements between the respective commanders, 
including in these arrangements simultaneous movement of the na- 
tional garrisons into greater Berlin and provision of free access by 
air, road and rail from Frankfurt and Bremen to Berlin for United 
States forces.’’ 


Premier Stalin replied on June 16, 1945, accepting this plan excepting 
for a change in date. Premier Stalin gave assurances that all necessary 
measures would be taken in accordance with the plan. Correspondence 
in a similar sense took place between Premier Stalin and Prime Minister 
Churchill. Premier Stalin thus agreed that the Western occupying powers 
should have ‘‘free access by air, road and rail’’ to Berlin. Even in the 
Russian language, ‘‘free access’’ does not mean ‘‘blockade.’’ 

The four zone commanders met in Berlin on June 29, 1945, to put the 
agreement of the Chiefs of State into force. At this meeting it was agreed 
that the Western Powers would withdraw their forces from the Soviet zone 
and would have the use of the Helmstedt-Berlin Autobahn and rail routes 
without restriction and subject only to the normal traffic regulations of the 
Soviet zone. In reply to a question from General Clay, Marshal Zhukov, 
the Soviet commander, stated : ‘‘It will be necessary for vehicles to be gov- 
erned by Russian road signs, military police, document checking, but no 
inspection of cargo—the Soviets are not interested in what is being hauled, 
how much or how many trucks are moving.’’ In accordance with this 
understanding, the United States, whose armed forces had penetrated deep 
into lands of Saxony and Thuringia, in the Soviet zone, withdrew its forces 
to its zone. Simultaneously, United States garrisoning forces took up their 
position in Berlin. 

The right of the United States to be in Berlin thus stems from the same 
source as the right of the Soviet Union. Rights of occupying powers are 
eo-equal as to freedom of access, occupation and administration of the 
area. 
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Confirmation by Agreements and Usage 


It clearly results from these undertakings that Berlin is not a part of the 
Soviet zone of occupation, but is, by express agreement, an international 
enclave. Commitments entered into in good faith by the commanders of 
the four zones of occupation, agreements reached by the Allied Control 
Authority in Germany, as well as uncontested usage, have recognized basic 
rights of the United States in the joint administration of Berlin and rights 
of freedom of access thereto for the purpose of fulfilling United States 
obligations and responsibilities as an occupying power. 

Since July 7, 1945, it agreed that supplies necessary for the welfare of 
the people of Berlin were a joint responsibility of the four powers. There 
have been a series of quadripartite agreements entered into between July 
1945 and April 1948 for the joint provision of food, solid fuels and electric 
power, and medical supplies. 

All agreements, of course, carried with them the right of access to permit 
the Western occupying powers to bring their share of supplies to Berlin. 

Pursuant to agreement in the Control Council establishing train paths, 
military trains regularly traversed the Helmstedt-Berlin train route. There 
was no inspection by Soviet authorities and no Soviet permit was required 
for outgoing shipments from the Berlin area. Proof of identity through 
proper documentation was sufficient to comply with traffic regulations, 
which during this period were reasonable and were fully accepted by the 
Western Powers. Similarly, personnel of the United States Military 
Forces and other United States officials traveled freely by train or motor- 
ear over the rail and Autobahn routes from Berlin to Helmstedt without 
Soviet visa. 

Air corridors were established between the Western zones and Berlin 
with unrestricted flight, subject, of course, to safety regulations. Three 
such corridors were established in November 1945 by Four Power agreement 
in the Allied Control Council to augment the single provisional corridor 
agreed to in the meeting of the Allied Commanders-in-Chief on July 7, 1945. 
In December 1945 uniform safety regulations were adopted in these corri- 
dors, under which aircraft have operated continuously since that date. 
These regulations were reaffirmed by publication on October 22, 1946, of the 
agreed second revision of these flight rules. In practice, military and 
civilian airline aircraft of the three Western Powers used the corridors for 
unlimited flight without notification to Soviet authorities. 

Bilateral agreements were made by British and Soviet authorities con- 
cerning barge traffic between their two zones. Quadripartite arrangements 
concerning postal traffic, telecommunications and movement of Germans 
between the Western zones and Berlin were concurred in, and carried out 
satisfactorily, prior to institution by the Soviet Union of blockade measures. 

There can thus be no question of the legal basis for United States rights 
to free access to Berlin or of recognition of these rights by the Soviet Union. 
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Regulation of Traffic 


The United States maintains its basic juridical rights of free access to 
Berlin. These are clearly established and recognized by the Soviet Gov- 
ernment. As every reasonable and practical person knows, rail, road, 
barge and air traffic must be subject to some degree of regulation. Let me 
repeat the statement of Marshal Zhukov on June 29, 1945: 


‘*TIt will be necessary for vehicles to be governed by Russian road- 
signs, military police, and documents checking, but no inspection of 
cargo—Soviets not interested in what is being hauled, how much or 
how many trucks are moving.’’ 


The United States agreed to this position and we still agree. We do not 
assert freedom of access means absence of reasonable regulations, but pre- 
caution cannot be distorted to mean imposition of restrictions to the point 
where the principle of free access is completely strangled. The United 
States will not permit the Soviet Government to use the agreed principle 
of reasonable regulation as a measure to cloak the threat of force designed 
to force the United States to abandon Berlin to single domination and rule 
by the Soviet Union. 


RESPONSIBILITY FOR INJURIES TO UNITED NATIONS OFFICIALS 


Count Folke Bernadotte was assassinated in Jerusalem on September 17, 
1948, while on tour as United Nations Mediator in the Palestine dispute. 
Colonel André P. Serot, a United Nations observer, was murdered at the 
same time. Ralph Bunche, personal representative of the Secretary Gen- 
eral of the United Nations, immediately reported the incident to Moshe 
Shertok, Foreign Minister of the Provisional Government of Israel. Dr. 
Bunche said the act was committed by ‘‘Jewish assailants’? and was ‘‘an 
outrage against international community and unspeakable violation of ele- 
mentary morality.’’ He continued: 


This tragic act occurred when Count Bernadotte, acting under the 
authority of United Nations, was on official tour of duty in Jerusalem, 
and in presence of liaison officers assigned to him by the Jewish authori- 
ties. His safety, therefore, and that of his lieutenants under the ordi- 
nary rules law and order was a responsibility of Provisional Govern- 
ment Israel whose armed forces and representatives control and 
administer the area. 

This act constitutes a breach of the truce of utmost gravity for which 
Provisional Government Israel must assume full responsibility. .. 22 


It will be noted that the responsibility of the Government of Israel was 
attributed to the facts that the assassination took place in an area con- 
trolled and administered by the armed forces of that government and that 


1 Message from Representative of Secretary General to Israeli Foreign Minister, Sept. 
17, 1948, Department of State Bulletin, Vol. XIX, No. 482 (Sept. 26, 1948), p. 399. 
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that government had assigned liaison officers to assure the victims’ safety. 
Although it was noted that the act was effected by ‘‘ Jewish assailants,”’ 
there was no charge of complicity by the Israeli Government. Dr. Bunche 
added, however, in his note: ‘‘In this connection I feel obliged to record 
view that prejudicial and unfounded statements concerning truce super- 
vision attributed to you and Colonel Yadin as having been made at your 
press conference in Tel Aviv Thursday September sixteen, and as reported 
in Palestine Post September 17 are not the kind of statements which would 
be calculated to discourage reprehensible acts this kind.’’ 

Apparently the Israeli Government recognized its responsibility because 
Mr. Shertok at once cabled the Secretary General of the United Nations: 
‘‘Outraged by abominable assassination of United Nations Mediator, Count 
Bernadotte, and observer, Colonel Serot, by desperadoes and outlaws who 
are execrated by entire people of Israel and Jewish community of Jeru- 
salem. Government of Israel] is adopting most vigorous and energetic 
measures to bring assassins to justice and eradicate evil.’’ Major Aubrey 
Eban, the Israeli Government’s representative before the Security Council, 
issued a statement on September 18 expressing his government’s ‘‘horror 
and grief’’ at the murder and adding: 


Since the tragedy took place in territory under the occupation of the 
forces of Israel, the Security Council will soon be informed of measures, 
most drastic and far reaching in character, with the aim of bringing 
the criminals to justice and of reaching out with the hand of lawful 
authority into any circles wherein a degree of responsibility for such 
events may be found. There can be no other response to this tragedy 
than to rededicate ourselves wholeheartedly to a concerted effort to 
achieve an early peaceful adjustment.’ 


At the emergency meeting of the Security Council held in Paris on 
September 18 to consider the matter, Dr. Philip C. Jessup, representative 
of the United States, said that the authorities concerned were now most 
sharply reminded of their responsibility to discharge their duty of con- 
trolling the lawless members of their own group, and Trygve Lie, Secretary 
General of the United Nations, remarked: 


Count Bernadotte and Colonel Serot were the sixth and seventh United 
Nations representatives killed in the line of duty during hostilities in 
the Middle East. Their murder came as a climax to a series of grave 
incidents which reflected an unprecedented and intolerable lack of re- 
spect for the dignity and authority of the United Nations. Their 
murder can only be interpreted as a direct act of attempted interference 
with the effort of the United Nations to settle the Palestine question. 


He added that these murders demanded an answer to what should be done 
in the future to protect those serving the United Nations in such operations 


2 United Nations Bulletin, Oct. 1, 1941, Vol. 5, pp. 756, 763. 
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as the one in the Holy Land. He hoped that no steps would be left untaken 
to prevent another tragedy of this kind happening.® 

Since statements have appeared in the press questioning the propriety 
of Dr. Bunche’s statement, especially that part attributing responsibility 
to the Provisional Government of Israel, a consideration of the responsi- 
bility under international law for injuries to international officials seems 
pertinent. Cases involving such responsibility have not been frequent in 
the past, but as the number of international officials operating in disturbed 
parts of the world have increased, the number of such eases has also in- 
creased. As the Secretary General noted, seven United Nations officials 
have lost their lives in Palestine, one of them an American citizen, Consul 
General Thomas C. Wasson, United States representative on the Security 
Council Truce Commission in Palestine. The other United Nations officials 
who have lost their lives in Palestine include three Frenchmen, Commandant 
René de Labarriére, Lieutenant-Colonel Joseph Queru, and Captain Pierre 
Jeannel, and one Norwegian, Ole Helge Bakke.* 

The records of diplomacy indicate numerous cases concerning the arrest, 
assault, or assassination of high officials of national governments, in foreign 
territory or with complicity of foreign governments. As illustration, note 
may be taken of the arrest of the Czar’s ambassador, Mattweof, in England 
in 1708, the assault upon the secretary of the French Legation in Phila- 
delphia in 1784, the attack by Boxers upon the legations in Peiping with 
complicity of the Chinese Government in 1900, resulting in the assassina- 
tion of the German Minister and the Chancellor of the Japanese Legation, 
the assassination of the Austrian Archduke Franz Ferdinand at Sarajevo 
with suspected complicity of the Serbian Government on June 28, 1914, 
the assassination of Sir Lee Stack, Sirdar of the Sudan, by Egyptian ter- 
rorists in 1922, the murder of United States Vice, Consul Imbrie in Iran in 
1924, the assassination of Japanese General Nakamura in Manchuria, on 
June 28, 1931, the assassination of Austrian Chancellor Dollfuss in Vienna 
with suspected complicity of the German Government on July 25, 1934, and 
the murder of King Alexander of Yugoslavia and French Foreign Minister 
Barthou in Marseilles with suspected complicity of the Hungarian Govern- 
ment on October 9, 1934.5 


3 Ibid., p. 762. 

4 Ibid., p. 757. 

5 Moore, Digest of International Law, Vol. 4, p. 622 ff.; Vol. 5, p. 514; Hackworth, 
Digest of International Law, Vol. 4, pp. 507 ff., 708 ff.; Harvard Research Draft Con- 
ventions on Diplomatic Privileges and Immunities, Art. 17, and on Legal Position and 
Functions of Consuls, Art. 15 (a), this JouRNAL, Supp., Vol. 26 (1932), pp. 90 ff., 313 
. ff.; Clyde Eagleton, ‘‘The Responsibility of the State for the Protection of Foreign 
Officials,’’ this JouRNAL, Vol. 19 (1925), p. 293; Q. Wright, Enforcement of Inter- 
national Law (Urbana, 1916), p. 75 ff.; E. C. Stowell, ‘‘The Imbrie Incident,’’ this 
JOURNAL, Vol. 18 (1924), p. 768; Arthur K. Kuhn, ‘‘The Assassination of King Alex- 
ander,’’ this JOURNAL, Vol. 29 (1935), p. 87. 
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In these cases the state of the injured person usually demanded formal 
amends, heavy indemnities, and punishment of the guilty parties. Some- 
times a demand for opportunity to investigate the causes of the incident on 
the spot were added. Such demands, particularly the last, were often re- 
sisted, and in some instances led to war. An analysis of these cases and 
the diplomatic discussions concerning them suggest the following: 


1. The injury or assassination of a national official of high rank in foreign 
territory or with complicity of a foreign government is an offense against 
the law of nations. The state in whose territory the offense takes place 
should apprehend and punish the guilty persons, other states should co- 
operate in apprehending and turning over such persons to the appropriate 
tribunal, and if national criminal jurisdiction proves inadequate, an inter- 
national criminal jurisdiction should be established with suitable com- 
petence. The latter conclusion flows from the discussion and action within 
the League of Nations after the Marseilles incident concerning crimes of 
‘‘terrorism’’ and the establishment of an international criminal court for 
the trial of such crimes.® 

2. Such crimes against the law of nations, while often referred to as 
‘*nolitical crimes’’ are not to be regarded as ‘‘political offenses’’ in the 
sense of that term in extradition treaties. Persons suspected of such of- 
fenses should not be given asylum by third states, but should be punished 
or extradited. While such offenses are sometimes difficult to distinguish 
from the ‘‘ political offenses’’ usually excepted from extradition, there has 
been a tendency to confine the latter to cases where killings or other acts 
of violence occur incidentally to military operations by insurgent forces 
and to exclude individual assassinations which would be contrary to the 
laws of war. Since the assassination of President Garfield, the United 
States has customarily included in its extradition treaties a provision that 
the murder or assassination, or attempt at such act, of the head of the state, 
certain other high officials, and members of their families, shall not be 
deemed a ‘‘ political offense.’’ 7 

3. The state in whose territory such an injury or assassination takes place 
is presumed to be responsible. It should make formal amends and pe- 
cuniary reparation to the injured state unless it can demonstrate that it 
was employing the degree of diligence which its special duties of protection 
required. In accordance with this principle, if the official is injured inci- 
dentally to operations of lawful war, both belligerents may escape responsi- 


¢ See Geneva Conventions on Terrorism and on an International Criminal Court, Hud- 
son, International Legislation, Vol. 7, pp. 862, 878; Hudson, International Tribunals 
(Washington, 1946), p. 183; Q. Wright, ‘‘The Law of the Nuremberg Trial,’’ this 
JOURNAL, Vol. 41 (1947), p. 57. 

7 Moore, Digest of International Law, Vol. 4, p. 352 ff.; Hackworth, Digest of Inter- 
national Law, Vol. 4, p. 45 ff.; Harvard Research Draft Convention on Extradition, 
Art. 5 (b), this JouRNAL, Supp., Vol. 29 (1935), p. 113 ff. 
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bility. Furthermore, if a state is the victim of insurrection or aggression 
and the official is killed or injured in the area held by the insurgents or the 
aggressor, the state with territorial jurisdiction may escape responsibility. 
If, on the other hand, the injury takes place as a consequence of justifiable 
acts of reprisal or self-help by another state, the state in whose territory the 
incident has occurred, and which by its wrongful conduct has opened itself 
to such measures by other states, cannot escape responsibility for the 
injury.* 

4. If the injury or assassination results from an act of aggression by a 
government other than the government of the territory where it takes place, 
the aggressor government, and not the government of the territory, is re- 
sponsible. If the injury results from the acts of insurgents who are sub- 
sequently successful and become the recognized government of a state, that 
state is responsible.® 

5. If the government of a state is guilty of direct participation or com- 
plicity in such an injury or assassination taking place in its own or foreign 
territory, its responsibility is established, and the reparations which it is 
obliged to pay may be greater than if its responsibility arose only from 
negligence.'° 

The case of Count Bernadotte differs from most of the precedents in 
several ways. In the first place he was an official, not of a particular 
nation, but of the United Nations, an international organization. In the 
second place, the incident took place in a territory not under the sov- 
ereignty of any recognized state. The city of Jerusalem had formerly 
been under British mandate and since termination of that mandate in the 
spring of 1948, it had been the scene of active fighting between Jews and 
Arabs, though the area in which the assassination took place was actually 
under Jewish control. The plan which had been recommended by the 
United Nations General Assembly contemplated the establishment of an 
international régime for Jerusalem, excluding it from either the proposed 
Jewish or Arab state. 

Another peculiarity of the situation was that the Government of Israel, 
in de facto control of the area, had not been generally recognized. The 


8 Harvard Research Draft Convention on Responsibility of States for Damages done 
in their Territory to the Person and Property of Foreigners, Arts. 12, 14, this JourNAL, 
Special Supp., Vol. 23 (1929), pp. 193 ff., 196 ff.; Clyde Eagleton, ‘‘ Responsibility for 
Damages to Persons and Property of Aliens in Undeclared War,’’ Proceedings, American 
Society of International Law, 1938, p. 127 ff.; Q. Wright, ‘‘ Responsibility for Losses in 
Shanghai,’’ this JourNAL, Vol. 26 (1932), p. 586 ff., and ‘‘Legal Problems in the Far 
Eastern Conflict,’’ Institute of Pacific Relations, 1941, p. 74 ff. 

® Harvard Research Draft Convention on Responsibility of States, Arts. 13(b), 14, loc. 
cit., p. 195 ff.; Q. Wright, loc. cit., above, note 8. 

10 Charges of complicity by the government aggravated the claims in the cases of the 
Chinese Boxers (1900), and the assassinations at Sarajevo (1914) and Marseilles 
(1934), noted above, note 5. 
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Soviet Union and the United States had accorded it de facto recognition, 
and it had been permitted to plead its case in the United Nations. The 
establishment of Israel as a state had been contemplated in the resolutions 
of the General Assembly. 

Finally, the de facto Israeli authorities had assumed the duty of pro- 
tecting Count Bernadotte by authorizing liaison officers to accompany him. 
Respect for, and protection of his activities, was also implied by the terms 
of the truce which had been agreed upon by the Israeli Government. While 
there is no evidence of complicity by the Israeli Government, the evidence 
seems clear that the assassination was the work of Jewish extremists, 
apparently members of the so-called ‘‘Stern gang’’ whose murderous ac- 
tivities had been continuing for a long time and, while formally condemned 
by the Israeli Government, had not been systematically suppressed. 

Attention may be given to these peculiarities of the case, especially the 
duty of states and governments to protect international officials, and the 
nature of the responsibility of the Government of Israel taking into con- 
sideration its peculiar status, the duties it had assumed, and the peculiar 
status of the area where the event took place. 

The United States has denied that officials of international organizations 
enjoy the privileges and immunities of diplomatic officers under customary 
international law. It has contended that such privileges and immunities, 
insofar as they exist, grow only from special treaties.‘ Other governments 
have taken a less rigorous position, and it has been suggested that, while 
international officials do not enjoy precisely the same privileges and im- 
munities as diplomatic officers, they, in principle, enjoy those privileges and 
immunities essential for the carrying on of their functions, such as special 
protection against violence.'* The issue as to the existence of such preroga- 
tives under customary international law is of only secondary importance, 
since the officials of the leading international organizations have, in fact, 
been accorded certain privileges and immunities by the treaties constituting 
the organization, by supplementary conventions and by the legislation of 
states in which these organizations function."* 

The United Nations Charter provides that the Organization shall enjoy, 
in the territory of each of its members, such privileges and immunities as 
are necessary for the fulfillment of its purposes, and the representatives 
of the members and officials of the organization shall enjoy such privileges 
and immunities as are necessary for the independent exercise of their 


11 Hackworth, Digest of International Law, Vol. 4, p. 419 ff. 
12C. Van Vollenhoven, ‘‘ Diplomatic Prerogatives of Non-Diplomats,’’ this JouRNAL, 
Vol. 19 (1925), p. 469; Suzanne Basdevant, Les Fonctionnaires Internationauz (Paris, 
1931), reviewed.in this JourNAL, Vol. 26 (1932), p. 199; Martin Hill, Immunities and 
Privileges of International Officials (Washington, 1947), reviewed in this JouRNAL, 
Vol. 42 (1948), p. 520. 
18 Annual Digest of Public International Law Cases, 1925-26, p. 325. 
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functions in connection with the Organization.’ In pursuance of this pro- 
vision a general Convention on Privileges and Immunities of the United 
Nations was approved by the General Assembly on February 13, 1946, 
and has to date been acceded to by 28 of the members. The United States 
has not yet acceded to this convention, but it has accepted the Headquarters 
Agreement which went into effect November 21, 1947. Congress also en- 
acted the International Organizations Immunities Act on December 29, 
1945, applicable not only to the United Nations but also to other inter- 
national organizations in which the United States participates. All of 
these instruments provide not only for immunities of the major officials of 
the international organizations dealt with, but also for protection of those 
agencies and their officials by the state in which they funetion."® 

Notice should be taken of one important case involving the responsibility 
of a state to protect international officials, that of General Tellini, an 
Italian officer assassinated with two of his aides while engaged as a member 
of a commission sent by the Conference of Ambassadors to survey the 
boundary between Greece and Albania in 1923. Mussolini at once made 
severe demands upon Greece, including formal amends, heavy reparation, 
punishment of the guilty, and permission for an Italian commission to 
investigate on the spot. On failure of Greece promptly to respond, he 
authorized the bombardment and occupation of the Greek island of Corfu. 
The incident was considered on the initiative of Greece in the League of 
Nations Council, but in deference to the primary interest of the Conference 
of Ambassadors, in whose service General Tellini was at the time, that 
body assumed jurisdiction, sent an investigating commission to the spot, 
and found that Greece had been negligent in failing to provide adequate 
police, in failing to respond to information that the commission was subject 
to special dangers, and in failing to pursue the criminals.1® Mussolini’s 


14 United Nations Charter, Art. 105. 

15 See United Nations, Report of Secretary General, 1948, p. 109 ff.; World Peace 
Foundation, International Organization, Vol. 1, pp. 348, 514. The text of the General 
Convention and other documents is printed in Martin Hill, 6p. cit. See also Supple- 
ment to this JOURNAL, p. 1. The text of the Headquarters Agreement is printed in 
International Organization, Vol. 2, p. 164 ff.; also in Supplement to this JouRNAL, 
p. 8. The text of the United States International Organizations Immunities Act is 
printed in this JouRNAL, Supp., Vol. 40 (1946), p. 85. For text of Modus Vivendi con- 
cerning immunity of League of Nations officials in Switzerland, signed Sept. 10, 1926, 
see Hudson, International Legislation, Vol. 1, p. 224. 

16 The Conference of Ambassadors asserted in a communication to the League of 
Nations that ‘‘it is a principle of international law that States are responsible for 
political crimes and outrages committed within their territory,’’ on which M. Hanatoux 
of France commented in the Council that this would not be true unless the words ‘‘for 
the repression of’’ were inserted after ‘‘responsible.’’? A committee of jurists set up 
by the League of Nations Council to answer certain questions which arose from the case 
declared: ‘‘The responsibility of a State is only involved by the commission in its 
territory of a political crime against the persons of foreigners, if the State has neglected 
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demands were, with some modification, supported, the indemnities were 
paid, and Italy withdrew from Corfu. The case was treated as though 
Italy, rather than the Council of Ambassadors, were the offended party, 
the procedure of Mussolini was far from exemplary, and the reparations 
paid by Greece were exorbitant. Nevertheless, the case does indicate the 
responsibility of a state to give suitable protection to international officials 
functioning in its territory. 

While the status of Jerusalem, where the assassination of Count Berna- 
dotte took place, had not been definitely determined, the responsibility of 
the Provisional Government of Israel seems to be clear from the fact of its 
military occupation and its acceptance of responsibility for protection of 
the mission before the event. The fact that the assassins were extremist 
adherents of the Jewish state would not in itself make that state responsible 
unless there were evidence of complicity. The responsibility of Israel 
flowed from negligence or lack of due diligence, rather than from participa- 
tion or complicity in the crime. 

Although the Israeli Government had not been generally recognized, it 
had a de facto status and the promise of acquiring a de jure status which 
gave it some position as a subject of international law capable of being 
responsible under that law. Instances exist where de facto governments 
have been required to make amends as, for example, the demands made by 
the United States upon the Huerta Government of Mexico after the Tampico 
incident in 1914. The Huerta Government had not then, nor did it aequire, 
more than de facto status.’" 

In the cases referred to where high national officials have been injured or 
assassinated, the offended state has usually measured the reparation de- 
manded, not only by the requirements of suitable indemnity to the injured 
person or his family, but also by the requirement of ample indemnity for 
the injured prestige of the state. The idea of punitive, exemplary, or de- 
terrent damages has also frequently played a part. The damages, in short, 
unless determined by arbitration, have usually been fixed by political con- 
siderations, including the character and power of the injured state, rather 
than by any legal principle. They have varied greatly according to the 


to take all reasonable measures for the prevention of the crime and the pursuit, arrest 
and bringing to justice of the criminal. The recognized public character of a foreigner 
and the circumstances in which he is present in its territory entail upon the State a 
corresponding duty of special vigilance on his behalf.’’ League of Nations Official 
Journal, Vol. 4, pp. 1294, 1297; Vol. 5, p. 524; Q. Wright, ‘‘Opinion of Commission 
of Jurists in Janina-Corfu Affair,’’ this JouRNAL, Vol. 18 (1924), pp. 536, 543. 

17 Hackworth, Digest of International Law, Vol. 2, p. 420. The refusal of General 
Huerta to respond to these demands led to the occupation of Vera Cruz by the United 


States. 


EDITORIAL COMMENT 103 


political circumstances, and the exorbitant demands frequently made have 
undoubtedly contributed to war rather than to peace."* 

In international law, however, there can be little doubt but that states 
are responsible for failure to exercise due diligence to prevent, or for 
participation or complicity in, such acts of terrorism, and their failure to 
discharge this responsibility involves a duty to make formal amends, to 
repair the damages so far as money can do so, and to punish the guilty 
individuals.‘ The United Nations would seem justified in making de- 
mands upon the Israeli Government in accordance with these principles. 

Another aspect of the problem involves the responsibility of the United 
Nations to protect its agents and to compensate them, or their families, if 
it fails in its duty of protection. <A state frequently affords special pro- 
tection to its national agents in performing services in areas of unusual 
danger, but the responsibility to do so and the consequences of failure to 
give protection are questions of municipal, not of international law. The 
parallel responsibility of an international organization is, however, a ques- 
tion of international law. 

In recognition of this responsibility Secretary General Lie has urged that 
he be provided with armed guards to protect United Nations agencies 
abroad, and a Security Council resolution, initiated by the representative 
of the Argentine Government, expressed the grief of the Council at Count 
Bernadotte’s death, requested that the United Nations flag be kept at 
half-mast for three days, and authorized appropriations to cover all ex- 
penses connected with Count Bernadotte’s death and interment.?° Further 
provision for the family of Count Bernadotte and of other agents of the 
United Nations who have lost their lives in its service would seem to be in 
order. International organizations cannot expect to secure or retain the 
services of competent personnel unless they assume the responsibility for 
protecting them, and as the importance of international organization, es- 
pecially in the political field, increases, this duty will doubtless become more 
burdensome. This responsibility should be recognized, quite apart from 
the right of the United Nations, or other international organizations, to 
demand suitable reparation from the state in whose territory international 


18 H. C. Wang, ‘‘ Measures of Reparation for International Delinquencies’’ (Doctor’s 
dissertation, University of Chicago, 1927), published in part, ‘‘ Responsibility of States 
for International Delinquencies,’? Tsing Hua Journal, Vol. 7 (1932), pp. 1, 14. 
Arbitral tribunals have seldom allowed punitive or exemplary damages. Marjorie M. 
Whiteman, Damages in International Law (Washington: Department of State, 1937), 
Vol. 3, p. 1874; E. M. Borchard, The Diplomatic Protection of Citizens Abroad (New 
York, 1919), p. 419. 

19 Borchard, op. cit., pp. 222-23; Whiteman, op. cit., Vol. 1, pp. 23 ff., 80 ff., 136 ff. 

20 United Nations Bulletin, Vol. 5 (Oct. 1, 1948), p. 763. On proposal for armed 
guards, see also Annual Report of Secretary General, 1948, p. xvii, and Recommenda- 
tions of Commission to Study the Organization of Peace, United Nations Guards, Sept., 
1948. 
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officials or representatives fail to enjoy the protection which national states 
or de facto governments should accord them. 
Quincy WRIGHT 


THE DANUBE REGIME AND THE BELGRADE CONFERENCE 


The Belgrade Conference of August, 1948, has added another and very 
unhappy chapter to the already long history of the régime of navigation 
on the Danube. For the Danube, flowing from the Black Forest to the 
Black Sea, has, as Europe’s greatest river,’ at all times played a great role 
in the commerce between Central and Eastern Europe, and has been of 
great importance, too, to Western Europe. 

In the history of the Danube régime there may be distinguished four 
periods. Just as the principle of freedom of navigation on inland water- 
ways in general found expression in bilateral treaties, long before the decree 
of the French Convention of November 16, 1792, and the Vienna Congress, 
so also the first period of the history of the Danube régime begins with 
bilateral treaties.” 

A general regulation of freedom of navigation on international rivers * 
(rivers traversing or separating more than one sovereign state) was 
achieved by Articles 108-116 of the Vienna Congress Acts of June 9, 1815.‘ 
But these articles contain only principles which shall form the basis of 
international conventions concerning specific rivers. 

The second period (1856-1920) begins with Articles 15-21 of the Paris 
Peace Treaty of March 30, 1856.5 Article 17 created the Permanent Ri- 
parian Commission and the provisional European Danube Commission. But 
it was the latter, continuously prolonged and reaffirmed in its competence,® 
which became permanent and survived until the second World War. 


1 Apart from the Volga. 

2 The oldest are the Dutch-Turkish Capitulations of 1680. For a list from 1680 to 
1920, see P. M. Ogilvie, International Waterways (New York, 1920), pp. 188-199. 

3 Principal works on this topic: E. Carathéodory, Du droit international concernant 
les grands cours d’eau (1861); Ed. Engelhardt, Du régime conventionnel des fleuves 
internationaux (Paris, 1879); Van Eysinga, Evolution du droit fluvial international 
1815-1919 (Leyden, 1919); idem, Les fleuves et les canaux internationaur (Leyden, 
1924) ; G. Kaeckenbeeck, International Rivers (London, 1918); Lederle, Das Recht der 
internationalen Gewiisser (Mannheim, 1920); H. Wehberg, Die Fortbildung des Fluss- 
Schiffahrtsrechts im Versailles Friedensvertrage (Berlin, 1919); Rich. Hennig, Freie 
Strome (Leipzig, 1926); H. Triepel, Internationale Wasserldufe (1931); Winiarski, 
‘*Principes généraur du droit fluvial international,’’ Hague Academy of International 
Law, Recueil des Cours, 1933, Vol. III, p. 79 ff. 

4 Martens, Nouveau Recueil des Traités, Vol. II, p. 436. 

5 Martens, Nouveau Recueil Général, Series I, Vol. XV, p. 770. 

6 See, particularly, London Conference, March 13, 1871, Arts. 4-7 (Martens, op. cit., 
Ser. I, Vol. XVIII, p. 303); Berlin Congress Act, July 13, 1878 (Martens, op. cit., Ser. 
II, Vol. III, p. 449) ; Convention of London, March 10, 1883 (Martens, op. cit., Ser. II, 
Vol. IX, p. 392). See also D. A. Sturdza, Recueil des documents relatifs a la liberté de 
navigation du Danube (Berlin, 1904). 
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The European Danube Commission? was an international administrative 
organ of the collegiate type, a composite organ; * it had wide competence, 
exceeding that of most other international administrative organs. It had 
legislative competence, judicial functions in civil and criminal eases, in 
the first and second instance, taxing power, its own flag; it was not restricted 
to informational and ministerial functions, or, like other river commis- 
sions, to preparatory, supervisory, mediate functions; it not only co- 
ordinated activities of the member states, but replaced national administra- 
tion, in full independence from territorial authority;° its legislative acts 
were directly binding upon individuals.’° It did excellent work. 

The third period of the Danube régime (from 1920 to the second World 
War) started with the corresponding articles of the Paris Peace Treaties *! 
concluded after the first World War. These treaties definitely laid down 
the principle of freedom of navigation on international rivers for all flags, 
not merely for those of the riparian states, and expanded internationaliza- 
tion to the ‘‘river system.’’ The whole Danube, from Ulm to its mouth, 
was internationalized.!*2 The European Danube Commission '* was main- 


7 There is a rich literature on the Danube régime prior to 1920: J. M. Wolfbauer, 
Die Donau und ihre wirtschaftliche Bedeutung (Vienna, 1880); E. Bontoux, Le Danube 
(Paris, 1878); J. A. de Viecq, De Donau quaestie (Thesis, Leyden, 1884); Geffcken, 
La question du Danube (Berlin, 1883); D. A. Sturdza, La question des Portes de Fer 
(Berlin, 1889); F. Bittel, Uber das Flusschiffahrtsrecht der Donaumiindungen 
(Thesis, Mainz, 1899) ; G. Radu, Die Donauschiffahrt in ihrer volkerrechtlichen Entwick- 
lung (Thesis, Berlin, 1909); G. Demorgny, La question du Danube (Paris, 1911); 
J. C. Maican, La question du Danube (Thesis, Paris, 1904); Bleyer, Die zwischenstaat- 
lichen Fragen des Offentlichen Donaurechts (1916); L. Luger, Die internationale 
Rechtsstellung der Donau (Thesis, Wiirzburg, 1918); C. J. Baicoianu, Le Danube 
(Paris, 1917). 

8 See Josef L. Kunz, ‘‘Experience and Techniques in International Administration,’’ 
Iowa Law Review, Vol. XXXI, No. 1 (November, 1945), pp. 40-57. 

® Berlin Congress Act, 1878, Act 53. 

10 See its police regulations, tariffs of navigation dues, pilotage regulations and 
navigation regulations, Acte public relatif a la navigation des embouchures du Danube 
jusqu’a Galatz, 1865 (Martens, op. cit., Ser. I, Vol. XVIII, p. 143); Acte additionel, 
1881 (Martens, op. cit., Ser. II, Vol. VIII, p. 207, Vol. IX, p. 253). 

11 Treaties of Versailles, Arts. 346-353; St. Germain, Arts. 291-308; Trianon, Arts. 
275-291; Neuilly, Arts. 229-235. 

12 Literature of this period: H. Hajnal, The Danube (The Hague, 1920); Alex. 
Szana, Die Internationalisierung der Donau (Vienna, 1920); Joseph P. Chamberlain, 
The Régime of the International Rivers: Danube and Rhine (New York, 1923), pp. 
13-134; Boshart, Die vdlkerrechtliche Stellung der Donau (Thesis, Wiirzburg, 1924) ; 
E. Morpurgo, Danubio, Saggio storico-politico della questione danubiana (Bologna, 
1923); Jon G. Vidrasco, La voie navigable maritime du Danube (Bucharest, 1924); 
Walker D. Hines, Report on Danube Navigation (Geneva: League of Nations, 1925); 
V. M. Radovanovitch, Le Danube et l’application du principe de la liberté de la naviga- 
tion fluviale (Geneva, 1920); J. Blociszewski, ‘‘Le régime international du Danube,’’ 
Académie de Droit International, Recueil des Cours, 1926, Vol. I, pp. 255-340; Henri 
Hajnal, Le Droit du Danube International (The Hague, 1929); Solms-Braunfeld, Die 
volkerrechtliche Stellung der Donaw (1931) ; Ottahal, ‘‘ Die vélkerrechtliche Stellung der 
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tained with its former jurisdiction over the ‘‘maritime Danube.’’ A new 
Commission, the International Danube Commission,'* was given jurisdiction 
over the ‘‘fluvial Danube’’ from Ulm. This commission was composed of 
eleven members, eight of the riparian,’® and three of non-riparian states.'® 
The new commission had, by no means, the far-reaching competence of the 
European Danube Commission, but was restricted to preparatory and 
supervisory functions. 

The Paris Peace Treaties provided only for provisional regulation. 
Article 349 of the Versailles Treaty provided that the Powers primarily 
interested in the navigation of the Danube should prepare a definitive 
régime. For this purpose an international conference was called in Paris,'’ 
which elaborated the Statut Définitif du Danube.® Finally, the Statute 
concerning the régime of navigable waterways of international interest, 
annexed to the Barcelona Convention of April 20, 1921,’ has to be taken 
into consideration. 

The fourth period of the Danube régime began with the end of actual 
hostilities in 1945. Since that time shipping between the upper and lower 
part of the Danube had been deadlocked, and even within the Soviet-con- 


europdischen und der internationalen Donau-Kommission,’’ Jahrbuch der Konsularaka- 
demie (Vienna, 1936), p. 56 ff.; Jean Duvernoy, Le régime international du Danube 
(Paris, 1941); Fred L. Hadsel, ‘‘ Freedom of Navigation on the Danube,’’ Department 
of State Bulletin, Vol. XVIII, No. 468 (June 20, 1948), pp. 787-793, 797. 

13 See Bulletin de la Commission Européenne du Danube (Galatz, 1927); Réglement 
de navigation et de police applicable au Bas-Danube (Galatz, 1923); Tarifs des droits 
de navigation (Galatz, 1928). See also La Commission Européenne du Danube et son 
euvre de 1865 ad 1931 (Paris, 1931, pp. 526). 

14 See Le Danube International, Journal Officiel de la Commission Interalliée du Dan- 
ube, 1920; Journal Officiel de la Commission Internationale du Danube, 1921. See also 
Commission Internationale du Danube: Dix Ans de Régime International sur le Danube 
Fluvial, 1920-1930. 

15Two German States, one each of Austria, Czechoslovakia, Bulgaria, Hungary, 
Yugoslavia, Rumania. 

16 Great Britain, France and Italy. 

17 Conférence Internationale pour l’établissement du Statut Définitif du Danube 
(Paris, 1921, 2 vols.). This conference published also the following volumes: Conventions 
et réglements relatifs d la navigation du Danube, 1718-1920 (Paris, 1920); Traités rela- 
tifs dla Commission Européenne du Danube (1856-1921) (Paris 1921). See also, Treaties 
and Conventions relating to Navigation on the Danube, 1815-1947, Department of State, 
Documents and State Papers, Vol. I, No. 4 (July, 1948), pp. 250-274. 

18 Paris, July 23, 1921. It came into force on October 1, 1922. The ‘‘River System 
of the Danube,’’ according to Art. 2 of the Statute, includes the Morava and Thaya in- 
sofar as they form the boundary between Austria and Czechoslovakia, as well as the 
Drave, Tisza and Maros. a 

19M. O. Hudson, International Legislation, Vol. I, p. 638 ff. See J. Hostie, 
“Régime des voies navigables d’intérét international,’’ Revue de Droit International 
et de Législation Comparée, Vol. XLVIII (1921), p. 532; F. Corthésy, Etude sur la 
Convention de Barcelone sur le régime des voies navigables d’intérét international 
(Thesis, Paris, 1927). 
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trolled area shipping had fallen down. It was the United States which 
most vigorously advocated freedom of navigation on the Danube. The 
Council of Foreign Ministers decided on December 6, 1946, that within six 
months of the coming into force of the peace treaties with Rumania, Bul- 
garia and Hungary, a conference to work out a new convention regarding 
the régime of navigation on the Danube should be called; this conference 
should be composed of the representatives of the seven Danubian states, 
and of the United States, Great Britain and France. The Paris Peace 
Treaties of 1947 contain nothing about this conference, but they do contain 
the following article: 


Navigation on the Danube shall be free and open for the nationals, 
vessels of commerce, and goods of all States, on a footing of equality 
in regard to port and navigation charges and conditions for merchant 
shipping. The foregoing shall not apply to traffic between ports of 
the same State.*° 


In the meantime the Soviet Union had consolidated its hold over Eastern 
Europe, had communized all the Danubian states, except Austria, whose 
governments are directed from Moscow. Behind the Iron Curtain the 
Soviet Union had practically secured a monopoly over Danube navigation. 
In consequence, as the Danube Conference was finally convoked at the end 
of July, 1948, there was no reason for optimism as to the results of this 
conference. 

In fact, as Charles de Visscher has stated,” the Danube has, among the 
great rivers of Europe, always been the stream which has met the greatest 
obstacles to a really satisfactory international régime, First of all, the 
régime of the river has always been divided: ** from 1856 to 1920 only the 
lower Danube was internationalized ; from 1920 on, there were two Danube 
régimes, two commissions. Second, political influences have always over- 
shadowed economic interests; political influences have dominated and 
shaped the law of the Danube. The maintenance of the European Danube 
Commission ** and the strengthening of its functions had always been a 
part of British policy. On the other hand, Austria-Hungary dreamed of a 


20 Treaties of Peace with Bulgaria, Art. 34; with Hungary, Art. 38; with Rumania, 
Art. 36 (Treaties of Peace with Italy, Bulgaria, Hungary, Roumania and Finland, De- 
partment of State Publication 2743, European Series, 27, 1947); this JouRNAL, Supp., 
Vol. 42 (1948), pp. 192, 241, 267. 

21In his preface (pp. IX, X, XII) to Hajnal, Le Droit du Danube, cited in note 12 
above. 

22 This aspect is stressed by Duvernoy( op. cit. in note 12 above), who speaks of the 
‘‘caractére fractionnel,’’ ‘‘le particularisme du droit danubien.’’ 

23 Hajnal speaks of the Commission as a ‘‘remnant of the European Concert.’’ The 
Commission consisted originally only of the six European Great Powers and Turkey; 
only later was Rumania admitted. 
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policy of hegemony. The small Power, Rumania,** was in constant protest, 
first against Russia, later against Austria-Hungary. 

The momentarily victorious Central Powers made an attempt to bring 
the Danube under their hegemony by Article 24 of the Peace Treaty of 
Bucharest of May 6, 1918.5 This article abolished the European Danube 
Commission ; its task was given to a new commission * consisting only of 
representatives of Germany, Austria-Hungary and the riparian states, 
Bulgaria, Serbia, Rumania and Turkey. The Entente protested (the simi- 
larity with the situation of 1948 is interesting), stressing that the Treaties 
of Paris and London could only be changed with the consent of all the con- 
tracting parties. But at that time, in contrast with 1948, the Allies were 
able to force the abandonment of this article of the Bucharest Treaty by the 
Armistice of November 11, 1918. The victorious Allies themselves allowed 
the European Danube Commission to be composed only of representatives 
of Great Britain, France, Italy and Rumania, excluding not only Austria, 
Hungary and Turkey, but also Germany and Russia.’ 

Finally, National Socialist Germany denounced by her note of November 
14, 1936,7° the river régimes of the Paris Peace Treaties, withdrew the 
German representatives from the different river commissions and proposed 
to replace the treaties by bilateral conventions, on the basis of a general 
principle of reciprocity. This note touched the Danube régime only insofar 
as the International Danube Commission, after the German occupation of 
Austria in 1938, had to leave Vienna. 


In Belgrade in 1948 the Soviet Union attempted to legalize her monopoly 
over the Danube and the Western Powers could this time only protest. At 
the Belgrade Conference the Soviet Union was not only the inviting, but 


24See the great number of Rumanians among the writers on the Danube problem. 
See also, specifically, Const. Teodorescu, Rumédnien und die Donauschiffahrt (Thesis, 
Heidelberg); Armand Lévy, La Russie sur le Danube (Protestation des Roumains) 
(Paris, 1853) ; idem, La Roumanie et la liberté du Danube (Paris, 1853); F. V. Holtz- 
endorff, Rumdniens Uferrechte in der Donau (Leipzig, 1883); Felix Dahn, Hine Lanze 
fiir Rumdnien (Leipzig, 1883); G. Jellinek, Osterreich-Ungarn und Rumdnien in der 
Donaufrage (Vienna, 1884). In the period after 1920 there were difficulties between 
Rumania and the European Danube Commission: H. Hajnal, ‘‘Le conflit diplomatique 
entre le gouvernement de Roumanie et la Commission Européenne du Danube,’’ Zeit- 
schrift fiir Voélkerrecht, Vol. XIII (1926); idem, ‘‘La Commission Européenne du 
Danube et le dernier avis consultatif de la Cour,’’ Revue de Droit International et de 
Législation Comparée, Vol. IX (3rd ser.), 1928, p. 625; P. C. I. J.: Judgment No. 16, 
September, 1929, Series A, No. 23; Advisory Opinion, Series B, No. 14. 

25 Martens, op. cit., Vol. X (1921), p. 856. 

26 Commission des Bouches du Danube. 

27 But at the Paris Conference of 1921 the representatives of Germany, Austria, Bul- 
garia and Hungary collaborated on the Statut Définitif du Danube ‘‘avec voix con- 
sultative.’’ 

28 Reichs-Geseteblatt, 1936, II, p. 361. See H. Mosler, ‘‘ Die internationale Rechtslage 
der Rheinschiffahrt nach der Note vom 14, November 1986,’’ Niemeyer’s Zeitschrift, 
Vol. LII (1936), p. 144. 
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also the dominating Power. As in the Atomic Energy Commission, there 
were two opposite proposals, the American proposal and the Soviet draft.*® 

First of all it is necessary to point out the manner in which the Confer- 
ence was conducted. The chief Soviet delegate, Deputy Foreign Minister 
Andrei Y. Vishinsky, held from the beginning to the end a dictatorial po- 
sition. Contrary to the position of the American Delegation, he declared 
that the problem of this Conference was essentially political.*° The six 
Danubian states accepted en bloc everything the Soviet Union proposed and 
rejected en bloc every amendment of the Western Powers with the usual 
vote of seven to three *! without even considering these amendments. The 
Soviet Union fully enjoyed the ‘‘mechanical voting,’’ against which it 
thunders at Lake Success. There were no genuine negotiations at all.** 

Not only was English excluded as a language of the convention, not only 
did Mr. Vishinsky constantly accuse the Western Powers of imperialism, 
economic penetration and violation of the sovereignty of the Danubian 
states, suspecting such motives behind every word of Western drafts or 
amendments, but he also often did it in the most abusive language. ‘‘The 
door is open for you to go out,’’ he told the Western delegations. They 
have to accept or to leave; for ‘‘what is acceptable in the United States 
draft can be found in the Soviet draft and what is not in the Soviet draft 
cannot be accepted.’’ The British delegate found it necessary to declare 
that Britain is not going to dance according to the Soviet whip. The 
Austrian observer was accused of sabotage and threatened with a deadly 
undertone which made the delegates shiver and the Austrian grow pale. 

As none of the Soviet-dominated states made the slightest suggestion 
for a change in the Soviet draft and as all Western amendments were 
brushed aside, the convention adopted by the Eastern states is practically 
identical with the Soviet draft. The American proposal is highly superior, 
as far as the technique of legal drafting goes. While the Soviet draft 
(and, therefore, the convention) is unacceptable as to contents, it must be 
admitted that the Soviet Delegation came to Belgrade excellently prepared, 

29 This writer wishes to thank Mr. Walter A. Radius, Director, Office of Transporta- 
tion and Communications, Department of State, and an American delegate at the Bel- 
grade Conference, for kindly having sent him the texts of the American proposal as 
well as of the Soviet draft and the convention, the latter two in informal English 
translations from the Russian and French originals, respectively. 

80 See Lenin’s dictum: ‘‘ Law is politics.’’ 

81 There were 57 such votes. 

82 Ambassador Cavendish W. Cannon, chief American delegate, protested at the end 
of the conference ‘‘against Soviet manipulation of the six votes of its puppet States. 
. - « The record shows plainly that the Soviet Delegation went to this Conference un- 
willing to negotiate. . . . The persistent efforts of the . . . Western Delegates to engage 
in genuine negotiations have been rebuffed, sometimes with the most abusive language. 
Every amendment submitted by the Western Powers has been summarily brushed aside. 
The meetings of this Conference have been characterized by constant Soviet dictation. 
The unhappy subservience of the Danubian peoples to Soviet imperialism was never more 
clearly manifested than at this Conference.’’ Department of State Bulletin, Vol. X1X, 
No. 480 (Sept. 12, 1948), p. 333. 
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as far as the whole historical, political, legal and economic background of 
the Danube problem is concerned. 

The American proposal and the Soviet draft have a number of points in 
common: both terminate the European Danube and the International Dan- 
ube Commission; both create, at least in principle, a unitarian Danube 
régime for the whole internationalized Danube, under a single new Com- 
mission ; both give to this new Commission much less far-reaching jurisdic- 
tion than that which the European Danube Commission possessed; both 
affirm the principle of freedom of navigation on the Danube. 

But the points of divergence are of greater importance. We will deal 
first with problems of international law of a more general nature. 

The American proposal (Article 25) provides that the Danube River 
Commission shall be brought into association with the United Nations, and 
that meetings of the Commission shall be open to representatives of the 
United Nations as observers; further, that differences as to interpretation 
and application of the convention shall be settled in accordance with the 
provisions of the United Nations Charter (Article 42). But the conven- 
tion does not mention the United Nations and provides for the settlement 
of disputes by an ad hoc Conciliation Commission (Article 45). 

The American proposal (Article 43) contains an article concerning the 
amendment of the convention, and another article (Article 44) allowing 
the accession by any state, member of the United Nations. The convention 
contains an article on revision (Article 46), but makes the convention a 
closed treaty. Under the American proposal the convention shall come into 
force upon the deposit of ratification of all the ten states participating at 
the conference and of Austria (Article 44). Under Article 47 of the con- 
vention, it shall come into force upon the deposit of six ratifications; this, 
of course, guarantees its coming into force despite the rejection by the 
Western Powers. 

The supplementary protocol to the convention cancels all obligations of 
the International Danube Commission and all obligations of the European 
Danube Commission regarding the payment of credits granted to it by 
Great Britain, France, Russia and other states without compensation. 
The same protocol states that the Paris Convention of July 23, 1921, as well 
as all former acts providing for the establishment of the régime of the 
Danube is null and void. This provision is, of course, a flagrant viola- 
tion of the norm of international law, according to which treaties can only 
be terminated by agreement of all parties thereto. Not only Britain and 
France, but also the United States, not a party to the Paris Convention of 
1921,** protested.** At this point, however, it must be remarked from an 

33 Nothing is more significant as to the change of the American attitude in foreign 
affairs than the fact that the United States declined the invitation to send a delegate 
to the Paris Danube Conference of 1921. 


84 Ambassador Cannon on Aug. 18, 1948. Department of State Bulletin, Vol. XIX, 
No. 480 (Sept. 12, 1948), p. 333. 
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objective, scientific point of view, that the Western Powers themselves are 
not free from fault, when they agreed at the meeting of the Council of 
Foreign Ministers of December 6, 1946, that only the states which were 
in fact present at the Belgrade Conference be invited to a conference on the 
Danube. They themselves thereby agreed that signatories of the Paris Con- 
vention, in contradiction to its terms, should not be invited to a new Danube 
Conference. The states disregarded include not only Italy, but the Allies, 
Belgium and Greece. The two latter, in accordance with Article 349 of the 
Treaty of Versailles, had been invited by the Conference of Ambassadors to 
participate at the Paris Conference of 1921 and had exercised a good deal of 
influence on the elaboration of the Statut Définitif du Danube; they had, 
under Article 42,*° a clear-cut right to be invited to any conference on the 
revision of the Danube régime. 

There are, further, vital differences as to the Danube régime itself, be- 
tween the American proposal and the Soviet draft (and hence, the conven- 
tion).** This difference can already be seen in the preamble of the Soviet 
draft, which stresses full navigation on the Danube ‘‘in accordance with 
the sovereign rights of the Danube States.’’ ‘‘The Danube for the Dan- 
ubians’’ was the Soviet slogan. Against ‘‘ Western imperialism’’ the Soviet 
Union insisted on ‘‘sovereignty’’; *7 and it is amazing that the six Eastern 
states, completely under Soviet domination—in many cases against the will 
of the majority of their populations—echoed the sovereignty slogan and 
thanked the Soviet Union. The very convention reaffirms the domination 
and monopoly of the Soviet Union over Danube navigation. 

The first vital difference concerns the composition of the new Danube 
Commission. According to the convention, the Commission consists only 
of one representative of each of the seven riparian states (Article 5). The 
United States had fought hard to get Austria, one of the most important 
Danubian states, admitted to the Belgrade Conference not merely as an 
observer, but as a full member. When that proposal was rejected, the 
American Delegation, in accordance with Article 10 of its proposal, in- 
sisted many times that Austria become immediately a member of the new 
Commission. But Annex I of the convention provides merely that a repre- 


35 Art. 42 of the Paris Convention of 1921 reads: ‘‘... Le présent Statut pourra 
étre revisé... (by a)... conférence da laquelle tous les Etats signataires de la 
présente Convention seront invités ad participer.’’ 

36 See the declarations of Ambassador Cannon of August 5, 7, 13 and 18, Department 
of State Bulletin, Vol. XIX, No. 476 (Aug. 15, 1948), pp. 197-199; No. 477 (Aug. 22, 
1948), pp. 219-223; statement by Mr. Radius, ibid., pp. 223-24; No. 479 (Sept. 5, 
1948), p. 283; and No. 480 (Sept. 12, 1948), p. 333. See also the article, ‘‘The Issues 
at Belgrade Were Clearly Drawn,’’ by Walter A. Radius, Department of State Bulletin, 
Vol. XIX, No. 481 (Sept. 19, 1948), pp. 384-385. 

37 Just as in the United Nations Atomic Energy Commission and elsewhere. It is 
interesting to note that a Communistic state is today the principal champion of the most 
traditional conception of ‘‘sovereignty.’’ 
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sentative of Austria shall enter the Danube Commission after the question 
of a treaty with Austria has been settled. 

The United States insisted that Germany, another important Danubian 
state, should be admitted to full and equal membership in the Danube 
River Commission after the entry into force of the treaty of peace with 
Germany. The convention completely ignores Germany now and in the 
future. 

The Western Powers insisted that the non-riparian states, Great Britain, 
France and the United States, be represented in the Commission, defended 
themselves against the accusation of imperialism and economic penetration, 
and justified their inclusion by economic interests, international responsi- 
bilities and treaty rights. The American proposal provided (Article 13) 
that the Commission, thus composed of eleven (later twelve) members, take 
resolutions and recommendations by a two-thirds’ majority, which would 
have provided a security against Soviet domination. But the Commission 
created by the convention consists only of the representatives of the seven 
riparian states, among which the Soviet Union is the only Great Power. 
The Belgrade Conference has shown that the six other delegates will 
blindly vote for whatever the Soviet delegate proposes. 

The second vital difference concerns the functions of the new Commis- 
sion. The American proposal stood for a strong international Commission, 
with competence over the whole internationalized Danube, able to assure 
freedom of navigation on the Danube and uniformity of regulations. The 
Commission created by the convention, sitting at Galatz, is not only Soviet- 
dominated, but impotent; its functions are vague, it depends on the 
riparian states. Moreover, in the two most important parts of the Danube, 
namely, between Braila and the mouth of the Sulina Canal, and in the Iron 
Gates section, two Special River Administrations are set up, composed only 
of the representatives of the two adjacent riparian states, Rumania-Soviet 
Union, and Rumania-Yugoslavia respectively. 

The third vital difference concerns the régime of Danube navigation 
itself. The American proposal (Articles 1, 9) recognizes absolute freedom 
of navigation for all states on the entire ‘‘Danube River System,”’ in ac- 
cordance with the Paris Convention of 1921. But the convention (Articles 
1, 2) restricts freedom of navigation to the Danube proper. The Soviet 
draft, and, hence, the convention, while paying lip-service to the principle 
of freedom of navigation for all states on a footing of equality (Article 1), 
severely restricts this freedom of navigation, whereas Article 1 of the 
American proposals adds to the words ‘‘freedom of navigation’’ the im- 
portant words ‘‘without discrimination.’’ First, the two states of the 
Special River Administrations have complete authority to control the 
Danube gateway from and to the sea and in the Iron Gates section. Then, 
while the vessels of all states have the right of free navigation on the 
Danube, vessels ‘‘entering ports for loading and discharge shall be en- 
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titled to use loading and unloading machinery, etc., on the basis of agree- 
ments, concluded with the appropriate transportation and expeditionary 
agencies’’ (Article 38, Soviet draft, Article 41, convention). But these 
‘‘appropriate agencies’’ are Soviet-sponsored companies in Hungary, Ru- 
mania and Yugoslavia. These companies have varying degrees of Soviet 
ownership, but always effective Soviet control; the general manager is in 
all cases a Soviet citizen. These companies have been given privileged 
treatment and special (in the case of Budapest, nearly exclusive) privi- 
leges; they dominate the Danube fleets in the various countries and have 
obtained control of most of the useful ports and dock facilities. Thus, 
Western shipping is at the mercy of these companies. 

The United States, under these conditions, naturally rejected the con- 
vention and ‘‘will not, of course, recognize for itself or for those ports of 
Austria and Germany which are under its control, the authority of any 
commission set up in this manner to exercise any jurisdiction in those por- 
tions of Austria and Germany.”’ 

The Belgrade Conference is a failure as far as the Danube problem is 
concerned. Although the convention will come into force among the seven 
Eastern states, the Danube remains divided and dead. But there is even 
more to it, which confirms the discouraging statement that international 
law, as far as the laws of war and many other parts are concerned, is in a 
deplorable state of retrogression. As Ambassador Cannon in his final re- 
jection stated, ‘‘The Soviet attitude defeats and destroys the whole concept 
of international waterways which has been the public law of Europe for 
over 130 years.”’ 

The Belgrade Conference presents the picture of a caricature of an inter- 
national conference under totalitarian domination. Last, though not least, 
the Belgrade Conference has once more shown the crisis of our whole 
Western Christian culture, the danger of a new era of barbarism, by the 
tremendous decline of good manners in diplomacy. Such decline is, as 
Anthony Eden has stated, ‘‘at the same time, one of the most troubling 
factors in the present situation of the world.’’ 

Joser L. Kunz 


RECOGNITION OF STATES: SOME REFLECTIONS ON DOCTRINE AND PRACTICE 


‘*The recognition of a new state has been described as the assurance given 
to it that it will be permitted to hold its place and rank in the character 
of an independent political organism in the society of nations.’?? The 
practice of states demonstrates that the granting of recognition to a new 
state is productive of juridical consequences in international law, but 


1 Henry L. Stimson, Secretary of State, Address before the Council on Foreign Rela- 
tions, Feb. 6, 1931. Department of State, Latin American Series, No. 4, p. 6. 
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doctrinal controversy has raged over the precise implications of the act of 
recognition and the juridical status of the unrecognized state.” 

Conceptualists, who, like Lauterpacht,? Anzilotti,s and Kelsen,* start 
from the premise that every juridical order, including international law, 
must determine who are its subjects and at what point juridical personality 
must be attributed to them, feel compelled by their own abstractions to 
regard the act of recognition as constitutive—as creative of legal personality 
in international law. Because international law possesses no central organ 
to perform this ‘‘legal’’ function of the establishment (la constatation) 
of the ‘‘legal fact’’ that a ‘‘state-in-the-sense-of-international law’’ exists, 
the function of recognition is attributed to each previously existing state 
as an ‘‘organ”’ of international law.* Because, however, this decentralized 
method of ‘‘creating’’ new subjects of international law might lead to the 
anomalous situation in which a new community is a state bound by inter- 
national law for recognizing states but not for others, it is convenient to 
posit: (1) that international law contains rules stipulating the requirements 
of statehood and (2) that there is a legal duty under international law to 
recognize a community which meets these requirements of statehood.” The 
act of recognition thus becomes a ‘‘legal’’ act in the dual sense of being 
required of existing states by international law and of legally creating a 
new subject of international law. 


2See, for example, H. Lauterpacht, Recognition in International Law (Cambridge 
University, 1947); Josef L. Kunz, Die Anerkennung der Staaten und Regierungen im 
Volkerrecht (1928); Sir John Fischer Williams, ‘‘ La Doctrine de la Reconnaissance en 
Droit International et ses Développements Recents,’’ 44 Académie de Droit International, 
Recueil des Cours (1933), pp. 203-314; idem, ‘‘Some Thoughts on the Doctrine of 
Recognition in International Law,’’ 47 Harvard Law Review (1933-34), pp. 776-794; 
Hans Kelsen, ‘‘Recognition in International Law: Theoretical Observations,’’ this 
JOURNAL, Vol. 35 (1941), pp. 605-617, with comment by Philip Marshall Brown, ibid., 
Vol. 36 (1942), p. 106, and Edwin M. Borchard, ibid., p. 108; Annuaire de l’Institut de 
Droit International, Paris, 1934, pp. 302-357 (Philip Marshall Brown, Rapporteur) and 
Brussels, 1936, I, pp. 233-245, II, pp. 175-255, 300-305 (for English translation of reso- 
lutions adopted, see this JoURNAL, Supp., Vol. 30 (1936), p. 185); Arnold Raestad, ‘‘ La 
Reconnaissance Internationale des Nouveaux Etats et des Nouveaux Gouvernements,’’ 
Revue de Droit International et de Législation Comparée (3rd. Ser.), Vol. 17 (1936), 
pp. 257-313; Louis L. Jaffe, Judicial Aspects of Foreign Relations, In Particular of the 
Recognition of Foreign Powers (1933), Ch. II; Dionisio Anzilotti, Cours de Droit 
International (trad. Gidel, 1929), Vol. I, pp. 159-177; Le Normand, La Reconnaissance 
Internationale et ses Diverses Applications (1899). 

3 Op. cit., p. 7 ff. 

4 Op. cit., p. 160 ff. 

5 Loc. cit., p. 606 ff. 

6 See Lauterpacht, op. cit., p. 6; Kelsen, loc. cit., p. 607. 

7 Although both Lauterpacht, op. cit., p. 26 ff., and Kelsen, loc. cit., p. 607 ff., assert 
that international law determines the requirements of statehood, Lauterpacht asserts and 
Kelsen denies (loc. cit., p. 609 ff.) the duty to recognize a state which fulfills these 
requirements. 


EDITORIAL COMMENT Lis 


Although it is possible to conclude, by induction from the practice of 
states, that states achieving recognition possess people, territory, an ef- 
fective government, independence, and the capacity for international rela- 
tions, that same practice seems to indicate that states have no ‘‘legal’’ 
origin.’ A colony revolts or is permitted to secede from the parent country 
and establishes its independent control over its territorial domain; or a 
group of states and territories combine to form a new state (e.g., Yugo- 
slavia in 1918). No rules of international law prescribe or proscribe the 
creation of such a new state; nor, except perhaps in the national juris- 
prudential theology, can the state be said to have had a ‘‘legal’’ origin. 

The origin of the Republic of the Philippines provides an instructive 
example. On July 4, 1946, ‘‘The United States of America and the Re- 
public of the Philippines, being animated by the desire . . . to provide 
for the recognition of the independence of the Republic of the Philippines 
as of July 4, 1946 and the relinquishment of American sovereignty over the 
Philippine Islands,’’ signed at Manila a Treaty of General Relations,® from 
the Preamble of which the above words are taken, and which provides 
further : 


Article I. The United States of America agrees to withdraw and 
surrender, and does hereby withdraw and surrender, all right of pos- 
session, supervision, jurisdiction, control or sovereignty existing and 
exercised by the United States of America in and over the territory 
and the people of the Philippine Islands, except the use of such bases, 
necessary appurtenances to such bases, and the rights incident thereto, 
as the United States of America, by agreement with the Republic of 
the Philippines, may deem necessary to retain for the mutual protec- 
tion of the United States of America and of the Republic of the Philip- 
pines. The United States of America further agrees to recognize, and 
does hereby recognize, the independence of the Republic of the Philip- 
pines as a separate self-governing nation and to acknowledge, and does 
hereby acknowledge, the authority and control over the same of the 
Government instituted by the people thereof, under the Constitution 
of the Republic of the Philippines. 


Article II. The diplomatic representatives of each country shall 
enjoy in the territories of the other the privileges and immunities 
derived from generally recognized international law and usage... . 


Article III. Pending the final establishment of the requisite Philip- 
pine Foreign Service establishments abroad, the United States of 
America and the Republic of the Philippines agree that at the request 
of the Republic of the Philippines the United States of America will 
endeavor, in so far as it may be practicable, to represent through its 
Foreign Service the interests of the Republic of the Philippines in 
countries where there is no Philippine representation. The two coun- 


8 Compare Louis Cavaré, ‘‘La Reconnaissance de l’Etat et le Mandchoukouo,’’ Revue 
Générale de Droit International Public, Vol. 42 (1935), pp. 5-99. 
® Department of State, Treaties and Other International Acts Series, No. 1568, 
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tries further agree that any such arrangements are to be subject to 
termination when in the judgment of either country such arrangements 
are no longer necessary. 


Article VIII. This Treaty shall enter into force on the exchange of 
instruments of ratification. .. . 


It should be noted that although the Preamble states that one of the 
purposes of the treaty was ‘‘to provide for the recognition of the inde- 
pendence of the Republic of the Philippines as of July 4, 1946,’’ the obliga- 
tion assumed by the United States in Article I ‘‘hereby’’ to ‘‘ withdraw and 
surrender .. . sovereignty’’ and to ‘‘recognize the independence of the 
Republic of the Philippines as a separate self-governing nation’’ was not 
legally effective, according to Article VIII, until October 22, 1946, the date 
of the exchange of ratifications. It should also be noted that, by an ‘‘In- 
terim Agreement Effected by Exchange of Notes, Signed at Manila, July 
10 and 12, 1946, Effective July 4, 1946,’’ the United States and the Re- 
public of the Philippines agreed to observe the provisions of Articles II 
and III of the Treaty, pending the final ratification thereof, in accordance 
with the provisions of a Protocol signed July 4, 1946, to accompany the 
Treaty and which had provided in part: ‘‘It is understood and agreed that 
pending final ratification of this Treaty, the provisions of Articles II and 
III shall be observed by executive agreement.’’ 

It would appear to be significant that the drafters of the Interim Agree- 
ment omitted to stipulate that Article I of the Treaty, providing for the 
recognition of the Republic of the Philippines, should be observed as from 
July 4, 1946. The implication would seem to be that by signing the 
Treaty *° and concluding the Interim Agreement the United States had al- 
ready recognized the independence of the Republic. 

No one will question the conclusion that it was the policy of the United 
States which made possible the independence of her former colony, the 
Philippine Islands. However, was statehood conferred on the Philippines 
in any legal sense by United States recognition? If the Republic of the 
Philippines was not already a state prior to the signing of the agreements 
on July 4, did she have the legal capacity to conclude agreements intended 
to be governed by international law? If statehood and the legal capacity 
to conclude international agreements were conferred by the United States, 
what is to prevent the United States from withdrawing them? It is sub- 
mitted that if the agreements were terminated, the question whether the 
Republic of the Philippines was or was not an independent state would be 
a question of fact, not of law.1! Similarly, although the policy of the United 


10 Cf. Republic of China v. Merchant’s Fire Assurance Corporation of New York 
(1929), 30 Fed. 2d. 278. 

11Compare Wulfsohn v. Russian Socialist Federated Soviet Republic (1923), 234 
N. Y. 372: ‘‘ Whether or not a government exists, clothed with the power to enforce its 
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States made it possible for the people of the Philippines to organize them- 
selves as a state, neither the United States nor international law ‘‘created’’ 
that state. 

At this point troublesome theoretical questions recur: Is the new state 
endowed with rights and obligations under international law at birth or 
does it exist in a legal vacuum, without international legal rights and obliga- 
tions with respect to states which have not recognized it? Adherents of 
the constitutive theory of recognition are logically forced to regard the 
new state as without rights or obligations under international law until 
recognized ; although Lauterpacht attempts to minimize the embarrassment 
by taking refuge in his conceptualism. To assert, he writes,!* that ‘‘ whether 
a state exists is a question of fact’’ is ‘‘to predicate that a given legal re- 
sult is a question of fact.’’ Jaffe,’* suggesting the pragmatic approach of 
the foreign office when confronted with the emergence of a new state, ob- 
serves that: 


. recognized statehood is but the completion of a process wherein 
fact is informed by law, and where at any particular stage it may be 
difficult to say whether a thing is so because it is the fact or because 
it is the law . . . recognition does not create international personality 
. . . there may be limited relationships, necessarily implying the state- 
hood of the parties, which do not rise to the dignity and completeness 
of the relation between recognizant states. 


Nascent states, however indeterminate their status politically or legally, 
do not exist in a vacuum. Legal and political relations of varying intensity 
with neighboring or more distant states are an immediate or inevitable 
necessity and practice even prior to recognition.’* Although the pronouncee- 
ments of foreign offices and judicial tribunals sometimes echo the constitu- 
tive theory, the practice of states of entering into ‘‘unofficial’’ relations 
with unrecognized states, of concluding international agreements with them, 
of respecting their territorial limits, and of respecting their power to gov- 
ern and establish legal relationships within that territorial domain would 
seem to be predicated, as Lauterpacht admits,’® upon the possession by the 
unrecognized community of ‘‘a measure of statehood’’—+.e., of international 
legal personality. Not only is there a necessary implication of the juridical 


authority within its own territory, obeyed by the people over whom it rules, capable of 
performing the duties and fulfilling the obligations of an independent power, able to 
enforce its claims by military force, is a fact, not a theory. For it recognition does 
not create the state, although it may be desirable.’’ 

12 Op. cit., pp. 24, 45 ff. 

138 Louis L. Jaffe, Judicial Aspects of Foreign Relations, In Particular of the Recog- 
nition of Foreign Powers (Harvard University, 1933), pp. 96, 121. 

14 See illustrative materials, sometimes under the rubric ‘‘Acts Falling Short of 
Recognition,’’ in Moore, Digest of International Law, Vol. I, p. 206 ff.; Hackworth, 
Digest of International Law, Vol. I, p. 327 ff.; H. A. Smith, Great Britain and the Law 
of Nations, Vol. I (1932), pp. 115 ff., 190; Lauterpacht, op. cit., p. 369 ff. 

15 Op. cit., p. 54. 
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eapacity of the unrecognized state through its agents to conclude agree- 
ments which are legally binding under international law,’® but the unrecog- 
nized state is regarded as obligated not to commit acts in violation of a law 
by which, according to the constitutive theory, it is not bound. An un- 
recognized state, writes Lauterpacht '* with careful dialectic, 


cannot, in reliance on the formal logic of its non-recognition, claim the 
right to commit acts which if done by a recognized authority would 
constitute a violation of international law. . . . There can be no ob- 
jection to treating the unrecognized state as if it were bound by obliga- 
tions of international law if these obligations are so compelling as to 
be universally admitted and if the non-recognizing state acknowledges 
itself to be bound by them. 


Thus, on May 9, 1922, the American Commissioner in Albania was instructed 
to protest to the governmental authorities of the unrecognized Albanian 
state against their action in depriving American citizens of Albanian origin 
of their American passports and forcing them to take Albanian passports. 
Although the printed correspondence describing the American protest and 
the Albanian engagement to recognize all United States passports contains 
no reference to international law, the evidence suggests that, despite non- 
recognition of Albania by the United States, international law was re- 
garded by both states as regulating their relations and as establishing both 
the delictual responsibility and the contractual capacity of the unrecog- 
nized state.’® 

Since ‘‘unofficial relations’’ are a convenient, although juridically am- 
biguous, device for dealing with communities from which, because of their 
indeterminate status or for political reasons, it is considered desirable to 
withhold recognition, foreign offices have been reluctant to admit a legal 
duty to recognize. ‘‘We are not in a position,’’ admits Lauterpacht '® 
after a barren search for convincing evidence to the contrary, ‘‘to say 
either that there is a clear and uniform practice of states in support of the 
legal view of recognition, or that the process of recognition has invariably 
taken place, in all its aspects, under the aegis of international law.’’ 

A study of the practice of states *° reveals that considerations which have 


16 See, for example, the agreement relating to most-favored-nation treatment and other 
matters concluded by the United States and Albania by exchange of notes at Tirana, 
June 23 and 25, 1922, prior to, and as a condition of, United States recognition of 
Albania as a state on July 28, 1922. U.S. Foreign Relations, 1922, Vol. I, pp. 603-604; 
ibid., 1925, Vol. I, pp. 511-512. 

17 Op. cit., pp. 53-54. 

18U. S. Foreign Relations, 1922, Vol. I, p. 599; ibid., 1925, Vol. I, pp. 511-514. 

19 Op. cit., p. 78. 

20 As set forth particularly in Moore, op. cit., Vol. I, p. 77 ff.; Hackworth, op. cit., 
Vol. I, p. 195 ff.; H. A. Smith, op. cit., Vol. I, p. 77 ff.; M. W. Graham, The Diplomatic 
Recognition of the Border States: I, Finland; II, Estonia; III, Latvia; Lauterpacht, 
op. cit., pp. 12 ff., 26-37; Fontes Juris Gentium, Ser. B, Ser. 1, Tom. 1, Digest of the 
Diplomatic Correspondence of the European States, 1856-1871, p. 130 ff., and ‘bid., 
Tom. 2, 1871-1878, p. 78 ff.; U. S. Foreign Relations, passim. 
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been weighed by foreign offices in determining whether to recognize a new 
state or to defer or withhold recognition include: the freedom of the new: 
state from external control; the stability and effectiveness of its govern- 
ment, and perhaps an estimate of its permanence as indicated by popular 
support; the ability, and perhaps the willingness, of the new state to ful- 
fill its obligations under international law; whether ‘‘its existence responds 
to political exigencies’’ in a region such as Europe or the Adriatic or in 
the world community ; the extent to which it ‘‘commands international sup- 
port,’’ @.e., has been recognized by other states; the extent to which its es- 
tablishment affronts principles of dynastic or constitutional legitimacy ; 
whether its recognition would offend an ally or be otherwise premature; 
whether its recognition would not go far ‘‘to support legitimate enter- 
prise’’ of the recognizing state or be politically advantageous; the use of 
non-recognition as a sanction of national policy or of international law. 
Particular considerations adverted to in state papers may be deemed by 
an observer to be politically noxious or juridically ambiguous but, despite 
occasional references to a natural right to recognition or a moral obligation 
to recognize, the evidence fails to support the thesis that, in granting recog- 
nition, foreign offices regard themselves as fulfilling a legal duty or per- 
forming a function as an ‘‘organ’’ of international law. Was it really 
the failure of Israel to fulfill the ‘‘ basic criteria’’ of statehood or considera- 
tions of British foreign policy and international politics which caused the 
British Foreign Office to decline recognition to Israel in May 1948? *! 
When the United States hastily granted de facto recognition to Israel and 
the Soviet Union countered by granting de jure recognition, and the Arab 
states granted no recognition, does the available evidence suggest that con- 
siderations of national or international politics were subordinated to legal 
eriteria or that any one of these states was fulfilling a legal obligation or 
violating international law? ‘‘The main difficulty with the constitutive 
theory,’’ writes Philip Marshall Brown, ‘‘is that it is mere theory.’ *° 
What, then, is the juridical function of recognition as determined by state 
pronouncements and conduct? The establishment of diplomatic relations, 
although a normal consequence of recognition, is not a consequence re- 
quired by international law, since states are legally entitled to establish 
‘unofficial relations’’ prior to recognition and to delay, establish or sever 
official diplomatic relations even after recognition. The principal juridical 
function of recognition is that, by acknowledging the full status of a 
hitherto indeterminate community, the recognizing state makes possible the 
regularizing of relations between them on the basis of international law. 
The acknowledgment that the recognized political community possesses the 
attributes of statehood and full capacity in international law at the time 
of recognition does not pretend to answer the question as to how long prior 


21 See Philip Marshall Brown, ‘‘The Recognition of Israel,’’ this JouRNAL, Vol. 42 
(1948), pp. 620-627. 
22¢*The Effects of Recognition,’’ this JoURNAL, Vol. 36 (1942), p. 106. 
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to recognition the community may or may not have been in possession of 
the attributes of statehood and legal capacity. The act of recognition is 
thus not constitutive in the sense that it confers international juridical 
personality upon an entity which did not possess it prior to recognition. 
Nor is recognition merely cognition. The cognitive element of acknowledg- 
ing that the recognized community possesses the attributes of statehood 
and capacity under international law is formally embodied in an official 
assurance that the legal consequences of statehood and capacity will be ac- 
cepted by the recognizing state.”* 

There is no necessary implication that the probably limited relations be- 
tween them prior to recognition were not governed by international law. 
The theoretical objection that, if the unrecognized state possesses rights 
under international law prior to recognition, it is a violation of inter- 
national law for a non-recognizing state to deny the exercise of these rights, 
assumes too much and proves too little. Even between recognized states 
the exercise of certain rights is suspended when diplomatic relations are 
severed. Moreover, except perhaps in such fields as the extraterritorial 
effect to be given to certain state acts, practice with regard to unrecognized 
states reveals no wholesale disregard of the rights and obligations stipu- 
lated by international law for the governance of international relations. 
The significant fact is that, prior to recognition, relations with an un- 
recognized state are likely to be limited in scope. 

Foreign offices have not been concerned with pushing juridical concep- 
tions to the limit of their logic and have regarded recognition as extending 
the scope of rights and obligations between recognizing and recognized 
states, without indulging in sterile debate as to whether the act of recog- 
nition ‘‘confirmed’’ previously existing rights or ‘‘created’’ new rights. 
The practical effect has been an increased sense of obligation on the part 
of the recognizing state and an increasing ability on the part of the recog- 
nized state to secure the enjoyment of its rights abroad. The belief that 
‘‘the unrecognized state and its acts do not legally exist prior to recog- 
nition’’ ?4—a confusion exhibited by English and American courts in the 
early 19th century—has influenced national jurisprudence, but appears to 
be based upon a misconstrued judicial deference for the acts of another 
branch of the same government in granting or withholding recognition, or 
upon conceptualist logic, rather than upon the requirements of international 
law.”® 


28 Compare J. L. Brierly, The Law of Nations (3rd ed., 1942), p. 100: ‘‘The primary 
function of recognition is formally to acknowledge as a fact something which has 
hitherto been uncertain, namely, the independence of the state recognized, and to de- 
clare the recognizing state’s readiness to accept the normal consequences of that 
fact. . . 

24 Lauterpacht, op. cit., p. 44. Compare Kelsen, loc. cit., p. 608: ‘Before recognition, 
the unrecognized community does not legally exist vis-d-vis the recognizing state.’’ 

25 See P. L. Bushe-Fox, ‘‘The Court of Chancery and Recognition, 1804-31,’’ British 
Year Book of International Law, 1931, p. 63; Bushe-Fox, ‘‘ Unrecognized States: Cases 
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Juridical theories of recognition logically deduced from jurisprudential 
concepts fail to explain the facts of state conduct, and inductions from the 
conduct of states have failed to provide a juridically unambiguous theory 
of recognition. The path to the future is clearly indicated by two considera- 
tions: the decentralized nature of the practice of recognition and the de- 
veloping community interest in the emergence of new states. Collective 
recognition by the Great Powers has been sparingly employed in the past 
and has sometimes savored of collective intervention.** Whether admission 
to membership in the League of Nations constituted automatic recognition 
was always controversial.27_ Nor has the United Nations clearly settled the 
question of the relation of membership to recognition.”® In his A Modern 
Law of Nations, Philip Jessup has proposed that the United Nations Gen- 
eral Assembly might by general convention or declaration establish the 
essential criteria of statehood, provide for a finding that a particular entity 
possesses the required attributes and pledge members not to accord recog- 
nition to new states except in accordance with a standard procedure.” 
With the centralization of the recognition of states in an international 
organization, the granting of recognition might well acquire the réle of a 
legal function performed on behalf of the organized community of states, 
a role which today appears to exist more in theory than in fact. 

HERBERT W. Briccs 
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the criteria of statehood nor recognition. 

29 Op. cit. (1948), pp. 44-51. 
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OPERATION OF THE LEGAL ADVISER’S OFFICE 


Under Mr. Charles Fahy,* all of the legal work in the United States De- 
partment of State was brought under the Office of the Legal Adviser and 
the responsibility for passing on all of the Department’s legal problems is 
now vested in the Legal Adviser. The office is divided into nine branches, 
each of which is headed by an Assistant Legal Adviser. In addition, the 
Legal Adviser is assisted by a Deputy Legal Adviser and by an Executive 
Assistant. 

The Assistant Legal Adviser for Administration and Foreign Service 
and his staff are concerned with legal problems relating to administrative 
questions within the Department and the Foreign Service and with prob- 
lems relating to diplomatic and consular immunities. 

Legal problems arising under the Department’s information and eul- 
tural relations programs and the radio foundation and motion picture ac- 
tivities are handled by the Assistant Legal Adviser for Public Affairs. 

There is an Assistant Legal Adviser for International Claims and one 
for Economic Affairs. The latter deals with such questions as economic 
clauses in the peace treaties, shipping, patents, trade marks, and copyright. 
Its members worked intensively on the preparation of legislation and other 
details of the European Recovery Program. 

The myriad legal questions relating to participation by the United States 
in the United Nations and in other international organizations fall within 
the jurisdiction of the Assistant Legal Adviser for International Organi- 
zation Affairs. 

The functions of the staff working on military affairs and occupied areas 
include not only problems presented by the occupation of Germany and 
Japan, but also those concerning leased bases and jurisdiction over mem- 
bers of United States armed forces abroad. 

General questions arising chiefly in the geographic offices and divisions 
of the Department are the concern of the Assistant Legal Adviser for Po- 
litical Affairs. 

A Division for ‘‘Special Problems’’ handles questions of nationality, 
immigration, and extradition, as well as various miscellaneous questions 
not otherwise classifiable. 

Finally there is a branch for Treaty Affairs whose functions are self- 
evident from its title. 

The above is the skeleton of the organization of the Legal Adviser’s 
Office. It need hardly be added that no one of the classifications discussed 
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is water-tight. There is, of necessity, much overlapping which requires 
constant consultation and correlation. A weekly staff meeting is held 
which is designed to serve as a clearing-house for an exchange of views 
and a means of keeping each of the Assistant Legal Advisers informed of 
what the other is doing. 

A great deal of the work consists in rendering written opinions on legal 
questions raised by other offices or divisions prior to their action on any 
particular question. 

Some questions raised in the correspondence received in the Department 
are strictly ‘‘legal’’ questions. Such correspondence is routed directly 
to the Legal Adviser’s Office for reply. In other instances where the legal 
angle may be only one of many facets to a problem the reply, prepared in 
other offices, is routed through the Legal Adviser’s Office for its approval. 

Much of the work of the Department necessitates frequent meetings of 
representatives of the various interested offices or divisions for intensive 
discussion preceding any action or written expression of the Department’s 
position. At such meetings the Department often finds it valuable to have 
a legal representative present to anticipate and comment on any possible 
legal question involved. The Legal Adviser himself attends the semi- 
weekly meetings of the Under-Secretary’s Staff Committee. 

Representatives of the office are present regularly at meetings of other 
intra-departmental committees. Likewise, members of the office sit on 
the working parties of the old State-War-Navy Codrdinating Committee, 
now known as the State-Army-Navy-Air Forces Codrdinating Committee. 

Representatives of the Legal Adviser’s Office also sit as the United States’ 
representatives on some of the committees of the Far Eastern Commission, 
on which eleven countries are represented, and which formulates policy 
decisions for implementation by the Supreme Commander in Japan. 

This is briefly the manner in which the Legal Adviser’s functions are co- 
ordinated in the Department. 

The method of handling legal questions relating to the United Nations, 
and particularly the Headquarters Agreement between the United States 
and the United Nations which was brought into effect on November 21, 
1947, is quite different. Most of the staff of the Assistant Legal Adviser 
for International Organization Affairs have worked on legal problems 
relating to international organization since the time of the Department’s 
planning program for the establishment of an international organization 
for the maintenance of peace and security, prior to the Dumbarton Oaks 
Conference of 1944. 

The staff continues to serve actively in connection with the participation 
of this Government in the United Nations and in the various specialized 
agencies. All of the group, whether in New York or Washington, are con- 
stantly engaged in rendering to the United States Delegation advice on 
the various legal questions arising at the General Assembly. The same 


4 


124 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


services are rendered to the United States representatives to the other 
organs of the United Nations, e.g., the Security Council, the Economic 
and Social Council, the Trusteeship Council, the various commissions and 
subcommissions, and also to United States representatives to the various 
specialized agencies. At the recent Paris session of the General Assembly, 
some of the members of the group served on the United States Delegation, 
where they rendered service of inestimable value. 

It is obvious that, in the performance of these functions, the staff must 
maintain the closest working relationships with the Office of United 
Nations Affairs, known as UNA, which has the general responsibility for 
coordinating the participation of this Government in the United Nations 
and the specialized agencies. 

The unusually close relationship between the offices may be attributed 
to several factors: first, the common devotion to the cause of the United 
Nations; second, the historical fact that the personnel of these two groups 
have worked together on these problems for a period of years, and that, in 
fact, prior to the centralization of all the legal work of the Department, 
the majority of this group of the Legal Adviser’s Office were an integral 
part of UNA. At present, most of this staff is still physically located in 
the same building which houses the various branches of UNA. This has 
been an important factor in maintaining close and effective working re- 
lationships. 

As in every field of law, of course, there are always problems where the 
law is not settled, and where policy considerations may be permissible. 
It is the responsibility of The Legal Adviser to seek to direct this Govern- 
ment’s influence toward the strengthening of international machinery for 
the development of international law, particularly the International 
Court of Justice and the United Nations International Law Commission 
for the development and codification of international law. The day-by- 
day implementation of the philosophy that international society must be 
based upon principles of justice and law is the general responsibility of 
the Department of State as a whole. It is obviously also the particular 
responsibility of the Legal Adviser’s Office, because it is this office which 
has the special technical knowledge required for this task. There is no 
problem which may arise which cannot be solved with due regard for both 
legal principle and political necessity. 

The Headquarters Agreement with the United Nations’ has presented 
novel problems, for it establishes a unique relationship between this Gov- 
ernment and an international organization. The negotiation of the Agree- 
ment between representatives of the United States and representatives of 
the Secretary General of the United Nations involved not only constitu- 
tional problems which infrequently arise but constitutional problems 
which were completely new. One of the first problems that was consid- 


1 For text of Agreement, see Supplement to this JOURNAL, p. 8. 
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ered and one with which the Federal Government has infrequently been 
faced was that of the extent to which it was legally necessary for the State 
of New York to participate in the negotiations and in the conclusion of 
the Agreement. Since the United Nations required an area where it could 
function uninterrupted by Federal, State, or local authorities, the question 
arose as to whether the establishment of the Headquarters District within 
any State involved an impairment of the territory of that State so as to 
require the State’s consent to the establishment of the Headquarters within 
its boundaries. This Government was extremely fortunate in New York 
State in dealing with this problem, inasmuch as Senator Pliny Williamson, 
assisted by a joint committee of the New York Legislature, Mr. Orrin 
Judd, a special representative of Governor Dewey and Mr. Murphy, the 
Corporation Counsel of New York City, were most helpful at all stages of 
the negotiations with the United Nations. The legislature of the State of 
New York readily consented to the cession of jurisdiction necessary to re- 
solve any doubts as to the constitutionality of the Agreement. 

The Headquarters Agreement has established within the United States 
an area which is described by the Agreement as inviolable. Section 9 pro- 
vides that the Headquarters shall be inviolable and ‘‘federal, state, or local 
officers or officials of the United States, whether administrative, judicial, 
military, or police, shall not enter the Headquarters District to perform 
any official duties therein except with the consent and under conditions 
agreed to by the Secretary General.’’ It further provides that the service 
of legal process may take place within the Headquarters District ‘‘only 
with the consent of and under conditions approved by the Secretary Gen- 
eral.’’ 

Making the Headquarters District of the United Nations inviolable does 
not, of course, amount to transferring sovereignty over the area to the 
United Nations. In fact, the Agreement contains in Section 7 a provision 
to the effect that the ‘‘federal, state, and local law of the United States 
shall apply within the Headquarters District.’’ Furthermore, the ‘‘ federal, 
state, and local courts of the United States shall have jurisdiction over acts 
done and transactions taking place in the Headquarters District.’’ The 
exception to these provisions is that the United Nations, within the Head- 
quarters District, is to have power to make regulations ‘‘establishing therein 
conditions in all respects necessary for the full execution of its functions.’’ 
From these provisions, it will not be possible for an enterprising business- 
man to establish within the Headquarters District a gambling casino or 
other type of ‘‘business’’ that could not legally operate under the laws 
of the State of New York. Nor will it be possible to use the Headquarters 
District for making contracts outside the effect of the law of New York. 

The fact that the Headquarters District is to be inviolable raises certain 
problems in connection with police operations in New York City. For ex- 
ample, one may query whether the principle of ‘‘hot pursuit’? would be 
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applicable in the event a person attempting to evade capture by the New 
York City police were to flee into the Headquarters District. As a practi- 
cal matter, of course, it will be in the interests of the United Nations to 
make sure that the Headquarters District does not become a haven for 
persons fleeing arrest. Although the Headquarters District is inviolable, 
one would expect the Secretary General of the United Nations to work out 
an arrangement with the State and local authorities whereby the hypo- 
thetical case of ‘‘hot pursuit’’ could be settled in the best interests of all— 
except the pursued. 

The fact that the Headquarters District is within Manhattan and covers 
an area of land criss-crossed by underground construction makes it neces- 
sary to provide for the Secretary General to issue passes to duly authorized 
employees of the City and State of New York to enable them to ‘‘inspect, 
repair, maintain, reconstruct, and relocate utilities, conduits, mains and 
sewers within the Headquarters District.’’ 

One of the requirements of the United Nations in establishing its Head- 
quarters in the United States was that persons having business with the 
United Nations should be guaranteed access to the Headquarters at all 
times. Thus, regardless of the relations existing between this Government 
and any other government, if representatives of that other government re- 
quire access to the Headquarters District of the United Nations, they must 
be able to reach the Headquarters District. Therefore, for certain cate- 
gories of individuals, spelled out in Section 11, the Federal, State and local 
authorities of the United States are obligated ‘‘not to impose any impedi- 
ments to transit to or from the Headquarters District.’’ It should be noted 
that this obligation applies only to the Headquarters District. Section 12 
provides that this right of access shall be applicable ‘‘irrespective of the 
relations existing between the governments of the persons referred to. . . 
and the Government of the United States.’” The Government of the United 
States reserves the right, however, in Section 13 to discuss with the Secre- 
tary General arrangements ‘‘for registering the arrival and departure of 
persons who have been granted visas valid only for transit to and from the 
Headquarters District and sojourn therein and its immediate vicinity.’’ 
This means that, in the unusual case when a person representing a govern- 
ment with which the United States does not have diplomatic relations seeks 
to come to the Headquarters District for official business, the United States 
might grant him a visa which would be valid only for transit to and from 
the Headquarters and for sojourn in its immediate vicinity. 

Of course, establishing the Headquarters of the United Nations in the 
United States and granting a right of access to it involves granting per- 
mission to some persons to come to the United States who would not, under 
our present immigration laws, be admissible. Section 13 of the Head- 
quarters Agreement concerns this problem. Such persons would be ad- 
missible only for the purpose for which they came, and Section 13 provides 
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that in the case of abuses by such a privileged person, presumably by acts 
in violation of American law, he shall not be granted ‘‘exemption from the 
laws and regulations of the United States regarding the continuing resi- 
dence of aliens.’’ Thus, if a person gains access to the United States by 
reason of the fact that he is an employee of the United Nations and, after 
arrival, engages in activities which are outside the scope of his official 
activities and which would render him liable to deportation, Section 13 
makes it clear that he has no immunity from our deportation laws. 

Of course, there will be many other problems which will arise under 
the Headquarters Agreement. We are, for example, required by the Act of 
Congress authorizing the United States to accept the Headquarters Agree- 
ment to define, in a supplemental agreement with the United Nations, the 
phrase ‘‘immediate vicinity’’ as used in the Agreement. It is suspected 
that it will be about as difficult to define the phrase ‘‘immediate vicinity”’ 
for the purposes of the Headquarters Agreement as it would be to describe 
to a jury the characteristics of a ‘‘reasonable man.”’ 

Ernest A. Gross 
The Legal Adviser, Department of State 


SECOND INTERNATIONAL CONFERENCE OF THE LEGAL PROFESSION 


The International Bar Association held its Second Conference of the 
Legal Profession in the Peace Palace at The Hague from August 15 to 21, 
1948. 

Details regarding this new organization, which is a federation of the 
leading Bar Associations of the world, are set forth in the January, 1948, 
issue of this JouRNAL.! It was founded February 17, 1947, in New York 
City, and its head office is required to be located at the seat of the head- 
quarters of the United Nations. Attendance at its conferences, which will 
occur at intervals of approximately two years, is open to official delegates 
from member Bar Associations, patrons who pay annual dues of $25, and 
invited guests. Voting is confined to official delegates. Over a hundred 
thousand lawyers from every continent are now represented in the Inter- 
national Bar Association through its component bodies. 

The participants in the Hague Conference came from fifty-five nations. 
One hundred and seventy-six scholarly papers were submitted to the Con- 
ference for consideration. 

The plenary sessions dealt with two principal topics, ‘‘The Restoration 
of Law and Property Rights after World War II,’’ and ‘‘ An International 
Code of Ethics for Lawyers.’’ Twenty-five papers were presented on the 
first topic from leading authorities in The Netherlands, England, Switzer- 
land, Norway, France, the United States, the Philippines, Ecuador, Austria, 
Greece and Germany. Discussions of ‘‘An International Code of Ethics 
for Lawyers’’ centered principally upon the draft code prepared at the 
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Lima Conference of the Inter-American Bar Association. There were 
five papers upon this subject from Brazil, Peru, France, The Netherlands 
and the United States. 

In addition to the plenary sessions, seventeen symposia were held upon 
other topics. These included ‘‘The Progressive Development of Inter- 
national Law,’’ on which thirty-four papers were submitted from Sweden, 
Greece, France, Brazil, China, Colombia, Costa Rica, Iraq, Cyprus and 
the United States; ‘‘ Nationality, Naturalization and Immigration,’’ with 
five papers from Finland, India, The Netherlands, France and the United 
States; ‘‘The Administration of Justice,’’ with eleven papers from France, 
New Zealand, Norway, Switzerland, the Vatican and the United States; 
‘*Admiralty and Prize Law,’’ with three papers from The Netherlands 
and France; ‘‘International Air Law,’’ with seven papers from England, 
Switzerland, Belgium, Mexico, France and the United States; ‘‘ Legal Edu- 
eation and Admission to the Profession,’’ with five papers from England, 
New Zealand, The Netherlands and the United States; ‘‘The Status of 
Lawyers and of their Organizations and Legal Aid,’’ with nineteen papers 
from Austria, India, Malaya, Canada, England, Nyasaland, Spain, Switzer- 
land, Scotland, The Netherlands, Liberia, Mexico, and the United States; 
‘‘Uniformity in Negotiable Instruments and Similar Documents,’’ with 
two papers from Argentina and the United States; ‘‘Principles to be fol- 
lowed in Recognizing Foreign Instruments,’’ with four papers from France, 
The Netherlands and the United States; ‘‘Industrial Property, Patents, 
Trade-Marks and Copyrights,’’ with fourteen papers from England, Scot- 
land, India, Argentina, Belgium, France, Cuba, The Netherlands and the 
United States; ‘‘Business and Social Law,’’ with five papers from Vene- 
zuela, the Netherlands East Indies, and the United States; ‘‘ International 
Fiscal Law,’’ with nine papers from the United States, The Netherlands, 
United Kingdom, and France; ‘‘The European Recovery Program,’’ with 
one paper from the United States; ‘‘International Penal Law,’’ with five 
papers from Argentina, Greece, Mexico, France and the United States; 
**Renvoi,’’ with a paper from the United States and discussion of the 
draft convention on Renvoi by lawyers from the Netherlands East Indies, 
Great Britain and the United States; ‘‘Human Rights,’’ with six papers 
from Cuba, Iran, France, and the United States; and ‘‘Comparative Law,”’ 
with sixteen papers from Venezuela, Cuba, Argentina, Belgium, Syria, 
Uruguay, Korea, Austria, Trinidad, the West Indies, Spain, The Nether- 
lands, Egypt, France and the United States. 

Chief credit for the brilliant success of the Conference is due to the 
Netherlands Bar Association, the Netherlands Government and the Munici- 
pal Governments of The Hague and Amsterdam, which were the hosts of 
the occasion. Special mention should be made of Jkr. J. Drost, President 
of the Netherlands Bar Association ; Dr. Edward V. Saher, Chairman of the 
Program Committee; and the Carnegie Foundation and the International 
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Court of Justice, which made available the facilities of the Peace Palace. 

Speakers at the formal gatherings included The Right Honorable Robert 
Gordon Menzies, former premier of Australia; Dr. Ivan Kerno, Assistant 
Secretary General and Chief Legal Officer of the United Nations; Hon. Th. 
R. J. Wijers, Minister of Justice of The Netherlands; Sir David Smith, of 
New Zealand; M. Robert Martin, of France; Hon. C. L. Simpson of Liberia; 
Dr. Yuen-li Liang, Director of the Division on the Development and Codifi- 
cation of International Law of the United Nations; Sr. Esteban Palacios 
of Venezuela, and Mr. A. Assam of Iraq. 

The presiding officers of the plenary sessions and of the various symposia 
included Jkr. John Drost (Netherlands), M. Pierre Lepaulle (France), Mr. 
Maurice E. Bathurst (U. K.), Dr. Camilio de Brigard Silva (Colombia), 
Mr. C. J. Colombos (U. K.), Dr. Paul de Auer (Austria), Hon. Sir David 
Smith (New Zealand), Hon. C. L. Simpson (Liberia), Sr. Natalio Chediak 
(Cuba), Sr. José P. G. de Lima (Venezuela), Jkr. K. Jansma (Nether- 
lands), Mr. Mitchell B. Carroll (U. S.), Mr. Robert N. Anderson (U. S.), 
Prof. Simon Sassereth (Belgium), Prof. W. Feireira (Brazil) ; Hon. Flor- 
ence E. Allen (U. 8.), Sr. Emilio da Gunha Azorin (Spain), Mr. Thomas 
Raeburn White (U. S.), Sir Benegal Rau (India), Dr. E. von Saher 
(Netherlands), Mr. George Maurice Morris, (U. §8.), Dr. E. Hunna 
(Austria), M. le Goff (France), Hon. C. H. Berle (Australia), Prof. H. E. 
Yntema (U. S.), Mrs. Martha Borm-Reid (England), Sr. Martin van der 
Plaz (Venezuela), Taghi Nassr (Turkey), Mr. John G. Archibald (Eng- 
land), Ang. C. Taoukalas (Greece), J. G. Krigger (Netherlands East 
Indies), Raphael Aghababian (Iran) and Sr. E. Salazar (Ecuador). 

Resolutions were approved by the House of Deputies (1) recommending 
that nations ‘‘consistently make greater use of the facilities of the United 
Nations,’’ and that ‘‘whenever resort to judicial or arbitral processes is 
decided upon it be pursued through the organs of the United Nations 
rather than through ad hoc tribunals’’; (2) offering collaboration with and 
assistance to the International Law Commission; (3) declaring the ad- 
visability of calling a conference to amend the Charter of the United Na- 
tions; (4) favoring the holding of individual violators of international law 
personally responsible for their acts; (5) recommending the preparation 
of a draft International Code of Ethics for Lawyers; (6) favoring the re- 
laxation of restrictions on travel; (7) favoring summary procedure to 
recognize foreign divorces when granted for ‘‘adultery or on grounds of 
a similar strict character’’; (8) recommending adequate and simple and 
inexpensive appeal procedure in criminal cases; (9) recommending co- 
operation with other bodies to promote the unification of maritime law and 
to consider the ‘‘setting up of an International Maritime Court with 
optional jurisdiction in maritime and aeronautic cases and open to indi- 
vidual nationals of the contracting States;’’ (10) recommending certain 
minimum standards of legal education and basic cultural education for all 
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lawyers authorized to practice the profession; (11) directing the investiga- 
tion of the adequacy of existing facilities for legal aid; (12) urging assist- 
ance to persons deprived of diplomatic or consular protection; (13) ap- 
proving the preparation of a tentative draft of a uniform law of negotiable 
instruments; (14) recommending universal adherence to the Paris Conven- 
tion of 1883 as amended, regarding individual property, and the acceptance 
of the jurisdiction of the International Court of Justice to interpret its 
application; (15) opposing double taxation; (16) opposing requirements 
in treaties for mutual assistance in the assessment and collection of taxes, 
and recommending the inclusion of courses in tax law in legal training; 
(17) favoring codperation with the United Nations in the definition of in- 
ternational penal offenses and in providing an ‘‘international peace guard 
foree’’ to suppress such offenses; and (18) recommending prompt action 
to effectuate the principles of the United Nations Charter respecting equal 
rights of women. 

The following officers of the Association were elected: President, J. 
Drost (Netherlands) ; Speaker of the House of Deputies, George M. Morris 
(U.S. A.) ; Secretary General, Amos J. Peaslee (U. 8. A.) ; Treasurer, Ed- 
ward V. Saher (Netherlands); Executive Council, Dr. Emerich Hunna 
(Austria), Sam J. C. Kadirgamar (Ceylon), Kamil Youssef Saleh (Egypt), 
Sir David Smith (New Zealand), Pierre Lepaulle (France), Thomas G. 
Lund (England), and Robert N. Anderson (U.S. A. ). 

Invitations for the next International Conference of the Legal Profes- 
sion were received from the leading Bar Associations of England, France, 
Spain, Egypt and Iran. The time and place of the next conference will 
be decided by the Executive Council. 

Communications with the International Bar Association should be ad- 
dressed to its Secretary General, 501 Fifth Avenue, New York 17, N. Y. 


Amos J. PEASLEE 


SIXTH INTER-AMERICAN BAR CONFERENCE, DETROIT, MAY 22- JUNE 1, 1949. 


On May 22, 1949, lawyers of this Hemisphere will assemble at Detroit 
for the Sixth Conference of the Inter-American Bar Association. This is 
the first conference of the organization to be held in the United States, 
previous meetings having been held in Havana (1941), Rio de Janeiro 
(1943), Mexico City (1944), Santiago (1945), Lima (1947).1. The As- 
sociation is composed of legal organizations in all of the nations of this 
Hemisphere except El] Salvador and Nicaragua. The Society is a member 
and has been asked to appoint delegates to represent it at the Detroit 
meeting. 


1 This JoURNAL, Vol. 37 (1943), p. 666; Vol. 38 (1944), p. 684; Vol. 39 (1945), p. 
553; Vol. 40 (1946), p. 820; Vol. 41 (1947), p. 138; Vol. 42 (1948), p. 423. 
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The topics for the Sixth Conference will be discussed in seventeen com- 
mittees and sections. Among topics to be considered mention is made of 
the following items of special interest to our members: 


CommiITTrE I. Immigration, Nationality and Naturalization. 

1. Legal problems connected with the facilitation of the settlement 
of European displaced persons in the Americas. 

2. Administrative procedures in handling admission or exclusion of 
aliens. 

3. The legal effects of dual nationality. 

4. Fundamental principles relating to the ascertainment of national- 
ity. 

KEK EK EEK KEK 
CoMMITTEE XVII. Post-War Juridical Problems. 

1. A study and report on fundamental human rights, including a 
study of the fundamental human rights now accorded constitutional 
protection in the Americas and a report on the advisability of formu- 
lating and adopting a uniform charter of rights with emphasis on 
the three following categories: 

a. Freedom of expression—embracing freedom of speech, as- 
sembly, press and religion. 

b. Guarantees of fair trials to persons accused of crime. 

e. Freedom of minority groups from discrimination. 

2. Privileges and immunities of international organizations and 
the personnel thereof. 

The Society has been asked to prepare the principal paper on the first 
topic of Committee XVII quoted above. We shall be glad to have our 
members prepare papers on this topic or on any of the other topics.’ 

The State Bar of Michigan has made arrangements for the reception and 
entertainment of delegates and will have the full codperation of the Uni- 
versity of Michigan and of the Detroit Bar Association. The opening ses- 
sion will be held in the auditorium of the Masonic Temple, Detroit, on the 
evening of May 22 and addresses will be delivered by Honorable Joseph 
A. Moynihan, President of the Inter-American Bar Association; Hon- 
orable Frank E. Holman, President of the American Bar Association; 
Honorary President Hernando de Lavalle of Lima, Peru; Honorable 
Stanley H. McCuaig, President of the Canadian Bar Association; and 
Honorable Frank H. Boos, President of the State Bar of Michigan. Presi- 
dent Harry S. Truman has been especially invited to deliver an address 
on this occasion. On Monday evening, May 23, Dr. Claude Horack, former 
Dean of Duke University Law School, is scheduled to make a report on his 
survey of Latin American law schools that is to form the basis of inter- 
change of credits between the law schools of this Hemisphere. A special 
session of the Supreme Court of Michigan will be held on May 25, with 
addresses by Chief Justices of Latin American countries. The Detroit 


2A full list of topics can be obtained from William Roy Vallance, 1129 Vermont 
Avenue N. W., Washington 5, D. C. 
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Bar Association will give a dinner that evening in honor of the visiting 
judges, the Michigan Supreme Court and delegates. On May 28 the 
delegates will be guests at the University of Michigan. Following round- 
table discussions arranged by Dean E. Blythe Stason, they will be enter- 
tained at a dinner at which Senator Arthur H. Vandenberg will be the 
principal speaker. A ball in honor of the delegates on May 31 will close 
the entertainment program. 

Previous conferences have resulted in improvement of the laws and of 
the administration of justice, and in the development of better understand- 
ing among the members of the legal profession in this Hemisphere. The 
Detroit meeting should give a further impetus to these activities. 

Roy VALLANCE 
Secretary General, 
Inter-American Bar Association 


PROPOSED CONFERENCE TO STUDY LAWS OF WAR AND NEUTRALITY 


A group of Latin American and European professors has taken the 
initiative of convoking an unofficial conference, the purpose of which is 
to study and suggest to governments and to public opinion in general 
modifications of the Hague conventions of 1899-1907 on the laws and cus- 
toms of war on land, and of neutrality; to activate the principles of naval 
warfare recognized at the London Conference of 1909; and to draft rules 
for aérial warfare which will assure within the modern means of attack 
and defense the greatest protection of civil populations. The conference 
will also consider any other related matters which the delegates may sug- 
gest by majority vote. 

The proposed conference, which is expected to take place in Buenos 
Aires early in 1949, has the support of a number of prominent international 
lawyers and professors in Latin America. The members of the American 
Society of International Law who are interested in the forthcoming confer- 
ence have been invited to participate in its deliberations. 


GERMAN OFFICE FOR PEACE QUESTIONS 


The JouRNAL has received a communication from Dr. Rudolf Vogel, of 
Stuttgart, Germany, calling attention to the establishment of a German 
Office for Peace Questions (Deutsches Biiro fiir Friedensfragen). In 
March, 1947, General Clay approved the application of the Minister-Presi- 
dents of Bavaria, Wuerttemberg-Baden and Hesse and the President of 
the Senate of Bremen to establish a common agency for peace questions 
for the Lander of the United States Zone. Accordingly, in April, 1947, 
a German Office for Peace Questions was created for the purpose of col- 
lecting material on all questions concerning a German peace treaty, for 
use in case of future negotiations with the Allied Powers on the subject. 
The Office has headquarters in Stuttgart and is under the direct supervision 
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of an administrative committee appointed by the Minister-Presidents. Dr. 
Fritz Eberhard, State Secretary for Wuerttemberg-Baden, is Director of 
the Office. Dr. Vogel, Chief of the Press Section, states that the Office 
would appreciate receiving any material or documents which might be of 
use to it, and would be happy to send any material desired or to assist any 
of the JoURNAL’s readers who might come to Germany. 


FOOD AND AGRICULTURE INTERNATIONAL LAW JOURNAL 


The first number has appeared of a publication bearing this title. It 
replaces the International Bulletin of Agricultural Law, published by the 
International Institute of Agriculture and the Food and Agriculture 
Organization of the United Nations. The new journal will assemble the 
legislation and jurisprudence concerning nutrition, agriculture, fishery, 
game and forestry, and will aim to give a general review of the development 
of law in these different fields. The first number is of an experimental 
character. It covers the half-yearly period from January to June of 1947. 
The American headquarters of the organization is No. 2000 Massachusetts 
Avenue, N. W., Washington 6, D. C. 


ANNUAL MEETING OF THE SOCIETY 
The Annual Meeting of the American Society of International Law will 
be held in Washington, D. C., at the Carlton Hotel, on April 28, 29 and 30. 
The Committee on Annual Meeting is now making plans for the sessions, 
the program for which will be announced later. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By YuEN-LI LIANG * 


THE SO-CALLED “DOUBLE VETO” 


Article 27, paragraph 3, of the Charter of the United Nations lays down 
that ‘‘Decisions of the Security Council on all other matters [than pro- 
cedural] shall be made by an affirmative vote of seven members including 
the concurring votes of the permanent members.’’! This requirement of 
unanimity of the permanent members of the Security Council is the basis 
of what is generally referred to as the ‘‘veto power.’’ The expression 
‘‘double veto’’ is used in journalistic language to describe a succession of 
two negative votes: (1) when a permanent member casts a negative vote 
in a decision to be taken regarding the preliminary question as to whether 
or not a certain matter is a procedural one, and (2) when, after this pre- 
liminary vote, the same permanent member casts another negative vote in 
the non-procedural decision itself. 

At the 281st meeting of the Security Council on April 12, 1948, Mr. 
Santa Cruz, representative of Chile, who on behalf of his government had 
drawn the attention of the Security Council to the situation in Czechoslo- 
vakia which, it was alleged, might ‘‘endanger international peace and se- 
eurity,’’ was invited, under Article 31 of the Charter, to participate without 
vote in the discussion of this question in the Security Council. He pro- 
posed that the Security Council might consider it appropriate to appoint 
a body to hear and examine the evidence which Dr. Jan Papanek, former 
Czech representative to the United Nations, had offered to present to the 
Security Council. His proposal, submitted in the form of a draft resolu- 
tion, read as follows: 


Wuereas the attention of the Security Council has been drawn by 
a Member of the United Nations, in accordance with Articles 34 and 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. Acknowledgment is made to Messrs. Roberto Herrera and F. 
Blaine Sloan for assistance in the preparation of the notes. 

1 Article 27 of the Charter reads in full as follows: 


‘¢1. Each member of the Security Council shall have one vote. 

‘¢2. Decisions of the Security Council on procedural matters shall be made by an 
affirmative vote of seven members. 

‘*3. Decisions of the Security Council on all other matters shall be made by an 
affirmative vote of seven members including the concurring votes of the permanent 
members; provided that, in decisions under Chapter VI, and under paragraph 3 of 
Article 52, a party to a dispute shall abstain from voting.’’ 
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30 of the Charter, to the situation in Czechoslovakia which may en- 
danger international peace and security ; and the Security Council has 
been asked to investigate this situation; and 

WuHueErEAS during the debate which took place in the Council ex- 
istence of further testimonial and documentary evidence with regard 
to this situation has been announced ; 

Wuereas the Security Council considers advisable that such further 
testimonial and documentary evidence should be heard, therefore to 
this end, and without prejudice of any decisions which may be taken 
in accordance with Article 34 of the Charter, the Security Council 

RESOLVES 

To appoint a Sub-Committee of three members and instructs this 
Sub-Committee to receive or to hear such evidence, statements and 
testimonies and to report to the Security Council at the earliest pos- 
sible time.” 


At the 288th meeting of the Security Council after a debate on the ques- 
tion,® Dr. Arce, representative of Argentina, requested that the Chilean 
draft resolution be put to a vote.* 

Mr. Gromyko, representative of the Soviet Union, considered that the 
draft resolution submitted by Chile was not of a procedural character, for 
it substantiated the demand for an investigation by referring to Article 34 
of the United Nations Charter. This article provides for the investigation 
of any situation which might lead to international friction or give rise to a 
dispute. Moreover, the investigation itself must be aimed at determining 
whether the continuance of the existing situation is likely to endanger the 
maintenance of international peace and security. In his opinion, therefore, 
the voting procedure to be followed by the Security Council should be that 
which applies to draft resolutions concerning matters of substance. He de- 
manded that the Security Council first decide whether the Chilean draft 
resolution was of a procedural or of a substantive character.® 

Mr. Warren Austin, representative of the United States, on the other 
hand, considered that the draft resolution to establish a subcommittee was 
clearly a procedural decision falling within the meaning of Article 29 of 
the Charter, which is one of the articles in that portion of Chapter V of 
the Charter which is entitled ‘‘Procedure.’’*® He pointed out that an almost 
identical decision had been taken by the Security Council in the Corfu 
Channel case on February 27, 1947.7 At that time a committee of three 
had been established to obtain additional facts from the parties. The rep- 


2 Security Council, Official Records (3rd Year), No. 56, p. 2. 

3U. N. Doe. S/P.V. 288, April 29, 1948, pp. 2-70. 

4In accordance with the Provisional Rules of Procedure of the Security Council 
(Rule 38), a proposal or a draft resolution submitted by a Member who has been invited 
to participate in the discussions ‘‘may be put to a vote only at the request of a repre- 
sentative on the Security Council.’’ 

5U. N. Doe. S/P.V. 288, April 29, 1948, p. 96. 

8 Ibid. 

7U. N. Doe. 8/P.V. 114, Feb. 27, 1947, p. 97. 
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resentative of the United Kingdom, which was a party to the dispute, had 
asked for a ruling on whether the decision was procedural under Article 
27, paragraph 2, in which case he would be entitled to vote, or whether it 
was a decision under paragraph 3 of the same article, in which case he was 
required to abstain. The President of the Security Council had ruled that 
the Security Council was not concerned with a decision falling within the 
scope of Chapter VI of the Charter. Mr. Austin presumed therefore that 
the President had considered the decision to fall within the scope of Article 
29,° and he also pointed out that even the representative of the Soviet Union 
did not challenge the President’s ruling.’® 

The Security Council, at its 303rd meeting on May 24, 1948, took three 
distinct votes in connection with the Chilean draft resolution. The first 
vote was taken to decide whether the draft resolution was to be regarded 
as a matter of procedure or a matter of substance. After this vote, the 
President made a ruling of interpretation. This ruling was challenged, 
and a second vote was taken to determine whether the ruling should be 
upheld, and finally a third vote was taken on the draft resolution itself. 

After the assertion made by the representatives of the Soviet Union?! 
and of the Ukrainian Soviet Socialist Republic’* that the Chilean draft 
resolution was essentially a proposal for an investigation and, as such, a 
matter of substance, the President, M. Parodi of France, announced that 
he intended to put to the vote first the question whether the vote to be 
taken on the draft resolution was to be regarded as a matter of procedure 
or a matter of substance. Then he intended to interpret the vote on the 
draft resolution in the light of the result of the first decision.** 

When the preliminary vote was taken, eight members considered the reso- 
lution as being one of procedure; two members, including a permanent 
member, were of the opposite opinion; and one member abstained.** The 
President therefore interpreted the vote taken as a vote to regard the draft 
resolution as a matter of substance.*® He based his interpretation on sev- 
eral considerations. He felt that as representative of one of the permanent 
members of the Security Council he was bound to take into account the 
Statement of the Four Sponsoring Governments, adhered to by France, 
and he recalled that on one occasion, when the President had been a repre- 
sentative of a non-permanent member of the Security Council, ‘‘the de- 


8 Ibid., at p. 46. 

®U. N. Doc. S/P.V. 288, April 29, 1948, pp. 101-105. 

10 Ibid. 

11 U. N. Doc. S/P.V. 303, May 24, 1948, pp. 6-10. 

12 Ibid., at pp. 21-25. 

18 Ibid., at pp. 66-70. 

14 Ibid. In favor of considering the question as one of procedure: Argentina, 
Belgium, Canada, China, Colombia, Syria, United Kingdom, United States; against: 
Ukrainian 8.8.R. and U.S.S.R.; abstained: France. 

15 Ibid., at pp. 76-80. 
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cision was taken to take account of the Declaration of San Francisco.’’ ** 
He further referred to two passages of the Statement of the Four Sponsor- 
ing Governments which he formulated as follows: First, ‘‘if there is doubt 
whether a matter is procedural or substantive in character, the decision on 
the preliminary question can only be taken in the affirmative sense by the 
concurring votes of seven members of the Security Council, including those 
of the permanent members’’; *” and secondly, ‘‘paragraph 4 of the State- 
ment states that the Security Council may take decisions and measures of ma- 
jor political consequences on questions which might, in themselves, appear to 
be only of a procedural character. This paragraph specifies further that 
this chain of events leading to these consequences may begin with a decision 
for an investigation.’’?* In considering the draft resolution submitted by 
Chile, the question arose whether a distinction could be made between the 
proposed subcommittee and a ‘‘committee of inquiry’’ within the meaning 
of paragraph 5 of the Statement. The President of the Security Council 
concluded that in case of doubt the final paragraph of the Statement is bind- 
ing, and he therefore interpreted ‘‘the vote that has been taken as a vote 
to regard the draft resolution as a matter of substance.’’ }® 

The President’s interpretation was challenged by the representatives of 
Argentina, Belgium, Canada and Colombia.*® The representative of Argen- 
tina pointed out that preceding rulings cannot be regarded as establishing 
precedents. ‘‘This is indeed a necessary qualification,’’ said Mr. Arce, 
‘“*since we cannot think of linking the interpretation of the Charter with 
the composition that the Security Council may have at any particular 
time.’’ 

The representatives of Argentina and Canada both took the view that, 
in accordance with Article 27, paragraph 2, of the Charter, decisions of the 
Security Council on procedural matters shall be made by an affirmative 
vote of seven members, and since Article 29 of the Charter, which is an 
article on procedure, states that the Security Council may establish such 
subsidiary organs as it deems necessary, the Chilean draft resolution, which 
does not call for an investigation but a collection of material, is a pro- 


16 Ibid., at p. 71. Presumably he was referring to the 49th Meeting of the Security 
Council, July 11, 1946, when the Security Council under the presidency of Mr. Castillo 
N4jera (Mexico) was dealing with the Spanish question: Security Council Journal (1st 
Year), No. 42, p. 841. Mr. N&jera said: ‘‘The conclusion that I draw is that in ac- 
cordance with the present circumstances, if it is to be decided whether a question is one 
of procedure or substance, it is necessary to accept one or other alternative by seven 
votes, but the five permanent members must concur.’’ 

17U. N. Doe. 8/P.V. 303, May 24, 1948, p. 71. 

18 Ibid., at pp. 72-75. 

19 Ibid., at pp. 76-80. 

20 Ibid., at pp. 81-85, 86, 91-95. 

21 Ibid., at pp. 81-85. 


4 


138 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


cedural matter.**? The representative of the United States pointed out that 
the Chilean resolution was strictly a procedural matter as it appeared in 
the Charter. He said: ‘‘It is an exercise of the power created by Article 
29, one of the Articles appearing under the heading ‘Procedure.’ ’’ *° 

While agreeing with the President’s ruling that if there is a preliminary 
question to be decided as to whether a question is one of substance or one 
of procedure, this question must be decided by a vote of seven members, 
including the votes of the five permanent members, Sir Alexander Cadogan, 
representative of the United Kingdom, believed that the question ought 
never to have been raised because in this case it was clearly a question of 
procedure. ‘‘What is proposed here,’’ said Sir Alexander Cadogan, ‘‘is 
merely that we should call upon three of our members to study further a 
matter which is already subject to investigation by the Security Council.’’ ** 

Mr. Gromyko, representative of the Soviet Union, however, pointed out 
that since certain delegations considered the Chilean draft resolution as 
falling under paragraph 2 of the San Francisco Statement and that, on the 
other hand, the Soviet Union considered that it fell under paragraph 4 of 
that Statement, there was a divergence of opinion as to whether or not the 
proposal was procedural, and that ‘‘guidance should be had to the last para- 
graph of that document.’’ ‘‘The last paragraph,’’ declared Mr. Gromyko, 
‘‘says that when there is any divergence of view . . . the Security Council 
must decide the preliminary question of whether or not the draft resolution 
is procedural by means of a voting procedure under which an affirmative 
vote can only be taken by seven concurring votes of the Security Council, 
including those of the five permanent members.”’ *° 

The problem confronting the Security Council was how to proceed there- 
after. The Council had voted on the preliminary question of whether the 
Chilean draft resolution was procedural or substantive. Following the 
vote, the President had given his interpretation to the effect that it was a 
matter of substance. This interpretation, in turn, had been challenged by 
four members of the Security Council. In such a case, as was pointed out 
by the President, the voting procedure to be followed by the Security 
Council is defined by Rule 30 of the Provisional Rules of Procedure which 

22 Ibid., at pp. 81-85, 86; U. N. Doc. 8/P.V. 288, April 29, 1948, pp. 96 and 146; 
U. N. Doe. S/P.V. 300, May 21, 1948, p. 66. 

28 U. N. Doe. 8/P.V. 303, May 24, 1948, p. 16. 

24 Tbid., at pp. 87-90. 

25 Ibid., at p. 27. Part II of the Four-Power Statement reads in substance as follows: 

‘*1. In the opinion of the delegations of the Sponsoring Governments, the draft 
Charter itself contains an indication of the application of the voting procedures to 
the various functions of the Council. 

‘*2. In this case it will be unlikely that there will arise in the future any matters 
of great importance on which a decision will have to be made as to whether a pro- 
cedural vote would apply. Should, however, such a matter arise, the decision re- 
garding the preliminary questions as to whether or not such a matter is procedural 


must be taken by a vote of seven members of the Security Council, including the 
concurring votes of the permanent members.’’ 
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states that if a ruling is challenged, ‘‘the President shall submit his ruling 
to the Security Council for immediate decision and it shall stand unless 
overruled.’ *° 

But in the application of Rule 30, in order to have the ruling annulled, 
is it necessary that there should be a positive vote in favor of the annulment 
of the ruling, or should there be a vote in favor of maintaining the ruling? 
Mr. El-Khouri, representative of Syria, was of the opinion that ‘‘the ruling, 
and not the challenge, should have the required majority in order to stand.”’ 
Mr. Gromyko, on the other hand, thought that whenever a ruling is chal- 
lenged in the Security Council, the question is always put in this manner: 
‘‘Who is in favor of changing the ruling?’’ and not in the form: ‘‘ Who is 
in favor of maintaining the ruling ?’’ *” 

The President, nevertheless, reminded the Council that the question was 
really one of interpretation of the San Francisco Statement and therefore 
asked for a show of hands of those who opposed his interpretation. He 
announced the result ** as follows: ‘‘In favor of annulling the Presidential 
ruling, six votes were cast; there were two opposed votes and three absten- 
tions. Therefore my ruling stands.’’ *° 

After the President’s ruling to the effect that the draft resolution was a 
matter of substance had been upheld, the Council proceeded to its third 
vote, #.e., on the Chilean draft resolution. Nine members voted in favor, 
and two members voted against. The President thereupon declared that 
‘*since the two votes in opposition included one of a permanent member of 
the Security Council, the draft resolution is not adopted.’’*® The repre- 
sentative of the United States thereupon stated that he was not prepared 
to admit that the use of the so-called ‘‘double veto’’ could change the law 
of Article 29 of the Charter and transform the character of any question 
treated in the Charter as procedure, that is, change it into one of substance. 
‘*Consequently,’’ said Mr. Austin, ‘‘I wish, in the name of my government, 
to declare that the United States does not recognize this act as a precedent. 
I claim that what we have done is not a precedent beyond the point of the 


26 Rule 30 of the Provisional Rules of Procedure of the Security Council reads as 
follows: 


‘“Tf a representative raises a point of order, the President shall immediately 
state his ruling. If it is challenged, the President shall submit his ruling to the 
Security Council for immediate decision and it shall stand unless overruled.’’ 

27 U. N. Doe. S/P.V. 303, May 24, 1948, pp. 111-115. 

28 Ibid., at p. 126. Argentina, Belgium, Canada, China, Colombia and Syria voted 
against the President’s ruling; the Ukrainian S.S.R. and the U.S.S.R. voted in favor; 
France, the United Kingdom and the United States abstained. 

29 The original French is: ‘‘en faveur de 1’annulation de 1’interprétation que j’ai 
donnée tout 4 l’heure: six voix; deux en sens opposé; trois abstentions. Dans ces con- 
ditions, la décision que j’ai prise subsiste.’’ 

30 Ibid., at pp. 137-140. In favor of the Chilean draft resolution: Argentina, Belgium, 
Canada, China, Colombia, France, Syria, United Kingdom and United States; against: 
the Ukrainian S.S.R. and the U.S.S.R, 
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ruling of the President, that it does not constitute a transformation of the 
true character of this type of resolution, and that if it should arise again, 
we would feel free, notwithstanding the decision taken today, to claim that 
it is a procedural matter under the Charter.’’ * 

It may be noted that the fundamental problem raised during the debate 
of the Chilean draft resolution was the interpretation of the Statement of 
the Four Sponsoring Governments and the legal status of that document. 
It is apparent that the eventual application of the ‘‘double veto’’ could not 
arise except on the basis of the binding character of the Four-Power State- 
ment, since the Charter does not state that the preliminary question 
whether a question is procedural or substantive must be decided by the 
affirmative votes of seven members of the Security Council ineluding the 
concurring votes of the five permanent members. 

At an earlier meeting the representative of Argentina had pointed out that 
the Four Sponsoring Powers and France, which subscribed to their State- 
ment, are bound by it, but not the other Members of the United Nations.*? 
The Statement was not contained in the Charter. Moreover, the San Fran- 
cisco Conference took no decision regarding the Statement, not even to the 
extent ‘‘to record it as a document to be used in the interpretation of the 
Charter.’’** Similarly, in the view of General McNaughton, the Canadian 
representative, the Statement ‘‘was of importance for the purpose of 
clarifying the view of the Sponsoring Governments,’’ but was not binding 
upon the Canadian Government.** He further questioned the validity of 
the Statement read in the light of Article 103 of the Charter. ‘‘If the 
Four Power Statement is regarded by the permanent members as in some 
sense constituting an international agreement,’’ he said, ‘‘then surely the 
obligations under the Charter of the United Nations . . . shall prevail over 
any obligations assumed under the Four Power Statement or ‘any other 
international agreement.’ ’’ *> He argued that if the Statement of the Four 
Sponsoring Powers were applicable in the present case, this document 
should, like other documents, be considered as a whole. Its paragraph 
8, inter alia, assumes that Members will not ‘‘use their ‘veto’ power wil- 
fully to obstruct the operation of the Council.’’ ** Thus, if one part of 
the Statement has consistently been violated by one of the permanent mem- 
bers of the Council, ‘‘the validity of the document as a whole is certainly 
brought into question.’’ *” 

Mr. El-Khouri (Syria) declared also that the Statement of San Francisco 
does not bind the non-permanent members of the Security Council, and 


81U. N. Doe. 8/P.V. 303, May 24, 1948, pp. 145-146. 

82 U. N. Doce. S/P.V. 288, April 29, 1948, pp. 141-145. 

88 U. N. Doe. 8/P.V. 303, May 24, 1948, p. 41. 

84U. N. Doc. S/P.V. 300, May 21, 1948, p. 61. 

35 Ibid., at pp. 67-70. 

36 Par. 8, Part I, Statement of the Four Sponsoring Powers. 
87 U. N. Doe. S/P.V. 300, May 21, 1948, p. 66. 
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that although the point as to whether it binds the permanent members is a 
matter for them to decide,** he felt it was left to the ‘‘judgment of the 
representatives of the permanent members of the Security Council’’ 
to be careful not to bring up ‘‘any obviously procedural question”’ to be 
voted upon as a substantive question.*® Otherwise any member of the 
Council could declare any question to be substantive and thereby block any 
action the Council might wish to take.*° 

Some other representatives, however, were of the opinion that the State- 
ment of the Four Sponsoring Governments was legally binding upon the 
permanent members of the Security Council, and, to a certain extent, also 
upon the non-permanent members. The representative of the Ukraine said 
that the Statement was the result of an agreement and, therefore, ‘‘has the 
same legally binding character as other declarations agreed upon by the 
five members during the War. The legal force of these declarations em- 
bodying other agreements has not been challenged, and these agreements 
should, therefore, be regarded as part of the Charter.’’ * 

The representative of the Soviet Union stated that his delegation intended 
to be guided by the Statement as a whole.** In accordance with paragraph 
2 of the Statement, the Security Council might create by procedural vote 
a subsidiary body. Therefore, if the members of the Security Council are 
in agreement upon the principle underlying the creation of a subsidiary 
organ, ‘‘then the vote by which we actually create the body should be re- 
garded as a matter of procedure.’’ ** But the Chilean proposal was a pro- 
posal to carry out an investigation; therefore it must follow the procedure 
outlined in paragraph 4 of the Statement.** As has been mentioned be- 
fore,*® Mr. Gromyko submitted that when there is a ‘‘divergence of opin- 
ion’’ #* as to whether or not a proposal is procedural, the Council should be 
guided by the last paragraph of the Statement.*” 

In connection with paragraph 8 of the Statement, Mr. Gromyko agreed 
that the permanent members should use their veto as little as possible, but 
pointed out that the paragraph merely expressed a hope.*® While agreeing 
that the Four-Power Statement was binding formally upon the Great 
Powers only, he believed it would be an example of ‘‘ very poor codperation 
among the members of the Security Council if the small, non-permanent 
members were to ignore this Statement which, in addition to the Charter, 


38U. N. Doe. 8/P.V. 303, May 24, 1948, pp. 13-15. 
39 U. N. Doe. S/P.V. 288, April 29, 1948, pp. 116-120. 
40 Ibid. 

41U. N. Doc. S/P.V. 303, May 24, 1948, pp. 11, 12. 

42 Ibid., at pp. 21-25. 

48 Ibid. 

44 Tbid., at p. 26. 

45 Supra, p. 138. 

46U. N. Doc. S/P.V. 303, May 24, 1948, p. 27. 
47 See footnote 25 above. 

48U, N, Doe. S/P.V. 303, May 24, 1948, p. 26. 
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lays certain obligations upon the Great Powers.’’*® Mr. Gromyko con- 
tinued : 


If we were to admit the proposition—which would be very unde- 
sirable—that non-permanent members of the Security Council may act 
contrary to the San Francisco Declaration, we must then recognize a 
split in the votes of the Security Council. On the one hand, we shall 
have the five permanent members of the Council acting in accordance 
with the San Francisco Declaration and, on the other hand, the six 
non-permanent members of the Council—all or some—would not act 
in accordance with the Declaration of San Francisco. Therefore it is 
clear that as long as one or more of the permanent members of the Se- 
curity Council do not agree—since all the permanent members are 
bound by the San Francisco Declaration—it is impossible for the Se- 
curity Council to adopt a resolution to the effect that the Chilean draft 
resolution is of a procedural character.*° 


Moreover, he could not accept attempts made to prove that the Four-Power 
Statement was an international agreement over which, according to Article 
103 of the Charter, the obligations of the Charter prevailed. Mr. Gromyko 
was of the opinion that the Four-Power Statement was not an agreement 
concluded between the Sponsoring Powers inconsistent with their obliga- 
tions under the Charter, but dealt with the ‘‘interpretation of the Charter 
itself.’’ 

While the Ukrainian representative queried whether the United States 
and the United Kingdom considered their agreements binding even when 
those agreements do not coincide with their temporary interests,*? Sir 
Alexander Cadogan expressly declared that his government ‘‘adheres to 
the San Francisco Statement.’’°* The representative of the United States, 
however, wanted to have the record repeat the attitude of the United States 
‘‘toward the statement to which the distinguished representative of the 
Ukrainian 8.S.R. refers as a binding agreement.’’** Mr. Austin quoted a 
statement made by Mr. John Foster Dulles at a meeting of the First Com- 
mittee of the General Assembly on November 18, 1947, to the effect that 
the Four-Power Statement ‘‘ was a statement of general attitude,’’ and that 
‘it did not purport to be an agreement, much less an agreement binding 
in perpetuity.’’ Furthermore, Mr. Dulles had pointed out that ‘‘the views 
expressed in the Statement were not accepted by the Conference as a 
whole.’’ As regards the document itself, Mr. Dulles believed that the State- 
ment had been ‘‘based on certain assumptions which, in the light of de- 
velopments, have proved incorrect.’” In Mr. Dulles’ opinion, it had been 
assumed at San Francisco that the members of the Security Council would 


49 Ibid. 

50 Ibid., pp. 29-30. 

51 U. N. Doe. S/P.V. 300, May 21, 1948, p. 76. 

52 U. N. Doe. S/P.V. 303, May 24, 1948, p. 12. 

58 Ibid., at pp. 86-90; U. N. Doe. S/P.V. 300, May 21, 1948, p. 56. 
54 U. N. Doe. S/P.V. 303, May 24, 1948, p. 16. 
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not use their veto power to obstruct the work of the Council. It had been 
further assumed ‘‘that action under Chapter VI to investigate the facts 
. would be apt to initiate a so-called chain of events to actions under 

Chapter VII,’’ and it had also been assumed that ‘‘it would be unlikely that 
there would arise in the future any matter of importance on which a de- 
cision will have to be taken as to whether a procedural vote would apply.”’ 
Mr. Dulles concluded therefore that, in view of the fact that events have 
proved these assumptions to be inapplicable, the parties to the San Fran- 
cisco Statement ‘‘are free to explore the question of whether .. . better 
voting procedure can be put into operation.’’ °° 

It may be pertinent to recall that a similar use of the so-called ‘‘double 
veto’’ was made at the 49th meeting of the Security Council, on June 26, 
1946. At that time the Council was seised of the Spanish question. The 
issue which eventually led to the use of the so-called ‘‘double veto’’ can be 
briefly summarized as follows: A drafting subcommittee of the Security 
Council, composed of the representatives of the United Kingdom, Australia, 
and Poland, drafted a resolution to the effect that as the subcommittee was 
of the opinion that the situation in Spain ‘‘is one the continuance of which 
is likely to endanger the maintenance of international peace and security,’’ 
the Security Council resolved ‘‘that without prejudice to the rights of the 
General Assembly under the Charter, the Security Council keep the situa- 
tion in Spain under continuous observation and maintain it upon the list of 
matters of which it is seized in order that it will be at all times ready to 
take such measures as may become necessary to maintain international 
peace and security.’’** This draft resolution was first put to the vote and 
received nine votes in favor and two against. The President of the Council 
therefore declared that the resolution was carried.°7 Mr. Gromyko chal- 
lenged the ruling of the President: ‘‘I consider your statement that the 
resolution was adopted to be the result of a misunderstanding.’’ ‘‘The reso- 
lution was rejected,’’ he continued, ‘‘ because one of the permanent members 
of the Security Council voted against it... . This resolution is not of a 
procedural character. It concerns questions of substance which have al- 
ready been voted upon once.’’** The President then put to the vote his 
ruling that the question was a matter of procedure. Eight members voted 
that it was a question of procedure, France and the Soviet Union voted 
against, and Poland abstained. The President thereupon ruled that when 
it is to be decided whether a question is one of procedure or substance, 
seven votes are necessary, including the concurring votes of the five perma- 
nent members of the Security Council.®® In view of the fact that the draft 
resolution had been considered a non-procedural matter as a result of the 

55 Ibid., at p. 17. 

56 Security Council, Journal, No. 42, July 11, 1946, p. 822. 
57 Ibid., at p. 834. 
58 Ibid. 
59 Tbid., at p. 841. 
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vote, the draft resolution itself, when put to the vote, failed of adoption, 
because a permanent member, the Soviet Union, voted against it.®° 

It may be of interest to refer to the recommendation of the Interim Com- 
mittee of the General Assembly regarding the question of the so-called 
‘‘double veto.’’ On November 21, 1947, by its Resolution 117 (II), the 
General Assembly requested the Interim Committee, established by General 
Assembly Resolution 111 (II) of November 13, 1947, to consider the prob- 
lem of voting procedure in the Security Council and to report its con- 
clusions to the third session of the General Assembly. The Interim Com- 
mittee, at its nineteenth meeting, reached definite conclusions on the voting 
procedure which should apply to decisions as to whether a matter is or is 
not procedural within the meaning of Article 27, paragraph 2, of the 
Charter. The Interim Committee concluded that this decision should be 
adopted by the vote of any seven members of the Security Council.® 

It was the view of the representatives of the United States and Canada 
that, ‘‘whether the decision itself was procedural or substantive, the con- 
clusions arrived at by the Interim Committee would constitute a definite 
improvement of the functioning of the Security Council and the United 
Nations as a whole.’’ 

The representative of the United States declared that the San Francisco 
Statement had been abused, since ‘‘the Soviet Union had prevented the Se- 
eurity Council from declaring certain items procedural which, under the 
Charter, were clearly procedural.’’** He further declared that the purpose 
of Part II of the Statement ‘‘was to provide a method for determining how 
to settle the voting procedure applicable to additional categories of decisions 
not specifically designated as procedural or non-procedural,’’ and ‘‘ Part 
II of the Statement was meant to be read in the light of Part I where a 
general definition was given.”’ 

In the opinion of the representatives of Argentina and Turkey, this de- 
cision was procedural. The representative of Argentina added that ‘‘his 
government did not consider the San Francisco Statement to be binding on 
other Members of the United Nations.’’ The representatives of France and 
the United Kingdom, on the other hand, were of the opinion that this de- 
cision was not procedural and should therefore ‘‘be governed by the prin- 
ciple of unanimity of the permanent members.’’ * 


ADMISSION OF INDIAN STATES TO THE UNITED NATIONS* 
Admission of new states to the United Nations is governed by provisions 
set forth in the Charter, which provides that membership ‘‘is open to all 


60 Ibid., at p. 864. 

61 Report of the Interim Committee, U. N. Doc. A/578, July 15, 1948, p. 5. 

62 Tbid., at p. 13. 

63 Tbid., at p. 14. 

64 Ibid. 

* Prepared, at the special request of the editor, by Professor Lionel H. Laing, Depart- 
ment of Political Science, University of Michigan. 
1 Chapter II, Article 4, 
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peace-loving states which accept the obligations contained in the present 
Charter and, in the judgment of the Organization, are able and willing to 
carry out these obligations.’’ This is effected by decision of the General 
Assembly upon recommendation of the Security Council.? It should be 
noted that these provisions expand upon the simple statement contained 
in the Dumbarton Oaks Proposals, which merely provided that ‘‘ Member- 
ship of the Organization shall be open to all peace-loving states.’’* While 
recognizing the ideal of universality, the Committee (I/2) of the San 
Francisco Conference, engaged in drafting the final article, took a middle 
course between that ideal and the position of those who declared themselves 
in favor of inserting specific conditions which new members should be 
required to fulfill. In the background of all discussions was the experi- 
ence of the former League of Nations which had established as its criteria 
that a new member ‘‘shall give effective guarantees of its sincere intention 
to observe its international obligations and shall accept such regulations 
as may be prescribed by the League in regard to its military, naval and 
air forces and armaments.’’® A comparison between the two organiza- 
tions thus emphasizes the generality of the terms of the Charter as finally 
accepted. 

Among the original signatories at San Francisco was India, which at 
the time was an international entity that had long been recognized through 
participation in world conferences but had not yet secured complete in- 
ternal autonomy. However, its acquisition of statehood as a self-govern- 
ing Dominion within the British Commonwealth of Nations had been con- 
ceded and only awaited implementation by formal parliamentary action. 
This final step was taken through the Indian Independence Act, 1947,° 
which provided that on the 15th day of August, 1947, two independent 
Dominions should be set up in India to be known respectively as India 
and Pakistan. The new Dominion of India was to consist of all territories 
of British India except certain designated territories which would consti- 
tute Pakistan. Upon the coming into force of this Act, the United Nations 
Secretariat was faced with the question of the effect of this development on 
membership and representation of India in the United Nations. In the view 
of Dr. Ivan Kerno, Assistant Secretary General for Legal Affairs,’ the 
problem was analogous, from the viewpoint of international law, to the 
situation which arises when part of an existing state breaks away and be- 
comes a new state. According to that theory there would be no change in 
the international status of India which continued as a state with all treaty 
rights and obligations as well as the rights and obligations in the United 


2 Article 4, paragraph 2. 
3 Chapter III. 

4United Nations Conference on International Organization. Documents, Vol. 7. 
5 Covenant of the League of Nations, Art. 1, Sec. 2. 

610 and 11 Geo. 6, e. 30. 

7 See Legal Opinion of Dr. Kerno, U. N. Press Release, PM/437, Aug. 12, 1947. 
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Nations. Therefore, following that theory of state succession,* Pakistan 
would be regarded as having broken off and become a new state and, as 
a new non-Member state, must seek admission to the United Nations pur- 
suant to the provisions of Article 4 of the Charter. While India would 
thus stand as the successor state, there was precedent in diplomatic practice 
that India should be requested to furnish her representatives with new 
credentials issued by the proper authorities of the new Dominion of India. 
Although this problem had not arisen previously in the United Nations, 
it was analogous to the situation when a state undergoes a change of sov- 
ereignty—for example, when a state changes from a monarchy to a re- 
public. While this legal opinion was only intended for the guidance of 
the Secretariat,® its ultimate effect was to plot the course which the Security 
Council and the General Assembly subsequently followed. However, such 
action was taken over the vigorous protests of Mr. Arce, the representative 
of Argentina.’ He referred to it as ‘‘arbitrary and in violation of the 
international rights of states.’’?! It was his view that Pakistan was right 
in its contention that at the partition it automatically was a Member of the 
United Nations since, with India, it inherited the Charter membership held 
by the previous Indian Government.'* Both states should receive identical 
treatment, and if one was recognized, the same recognition ought to be ac- 
corded the other or both states should be required to apply anew for mem- 
bership.1* Some support for this contention was to be found among other 
delegations but it was not pushed with the same vigor, the feeling being that 


the question of membership in this case was of the order of a fait accompit 
and that it was more important to set up principles applicable in future 
eases.1* The Argentinian representative objected also that the Assistant 
Secretary General had communicated with the Government of the Dominion 
of India as to its interpretation of the Indian Independence Act.** It was 


8 The representative of Pakistan refers to ‘‘the division being a disintegration rather 
than a secession.’’ See Summary Record, 43rd Meeting, Sixth Committee, General As- 
sembly, 2nd Sess., U. N. Doc. A/C.6/SR.43, Oct. 8, 1947, p. 4. 

9 See Statement of Dr. Kerno to the Sixth Committee, U. N. Doc. A/C.6/146, Sept. 27, 
1947. 

10 See his Statement to the Sixth Committee, U. N. Doc. A/C.6/156, Oct. 2, 1947, p. 5. 

11Summary Record, 59th Meeting, First Committee, General Assembly, 2nd Sess., 
U. N. Doe. A/C.1/8R.59, Sept. 24, 1947, p. 3. 

12 Ibid. For Pakistan’s view, see cable from the Minister for Foreign Affairs, Com- 
monwealth Relations and States Government of Pakistan, addressed to the Secretary 
General, dated Aug. 15, 1947, U. N. Doc. 8/498, Aug. 16, 1947. 

18 See draft resolution proposed by Argentina, Supplementary List of Items for the 
Agenda of the Second Regular Session of the General Assembly, U. N. Doc. A/345, 
Aug. 21, 1947. See also Summary Record, 42nd Meeting, Sixth Committee, U. N. 
Doc. A/C.6/8R.42, Oct. 6, 1947, p. 5. 

14 See, particularly, the opinion of Mr. Despradel (Dominican Republic), Summary 
Record, 59th Meeting, First Committee, U. N. Doc. A/C.1/SR.59, Sept. 24, 1947, p. 5. 

15 For reply to the inquiry, see The Legal Problem Raised by the Representative of 
Argentina in connection with the Admission of Pakistan, Sixth Committee, U. N. Doc. 
A/C.6/161, Oct. 6, 1947. 
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Mr. Arce’s contention that this document, which linked the United Kingdom 
and its two new Dominions, was only res inter alios acta as far as other 
states were concerned and similarly without effect in the eyes of the United 
Nations, which was bound only by its own constitutional statute, the 
Charter." Further, the Argentinian representative protested that proceed- 
ing upon this Indian Independence Act, the Secretariat arranged a cere- 
mony with accompanying speeches for the raising of the flag of the Domin- 
ion of India to replace the flag of the Empire.*’ 

Without debating the issue of the validity of an internal statute to bind 
an international body, it is interesting to note that the Indian Independence 
(International Arrangements) Order, 1947, had already made provision 
for the situation which ultimately arose. In accordance with the Indian 
Independence Act, 1947, the Governor General had ordered into effect an 
agreement '* duly made on August 6, 1947, between the Dominion of India 
and the Dominion of Pakistan which provided, inter alia: 


2 (1) Membership of all international organizations together with the 
rights and obligations attaching to such membership, will devolve 
solely upon the Dominion of India. . 
(2) The Dominion of Pakistan will take such steps as may be neces- 
sary to apply for membership of such international organization 
as it chooses to join. 


Throughout the controversy, there was never any question as to the de- 
sirability of India and Pakistan as Members.'*® Accepting the interpreta- 


tion that the Dominion of India was a continuing Member of the Organiza- 
tion, the only question to be voted upon was the acceptance of Pakistan. 
Following established procedure, her membership having been favorably 
reported upon by the Security Council, it was referred to the First Com- 
mittee and reported by that Committee to the General Assembly.2° In the 
subsequent balloting the admission of Pakistan was approved by a vote 
of fifty-three to one.** The negative vote was cast by Afghanistan, with 
which Pakistan was having some border disagreement. However, in ac- 
cordance with later instructions received from his government, the Afghani- 
stan delegate withdrew his negative vote and the admission of Pakistan 


16 Question of the Admission of Pakistan to Membership in the United Nations, Sixth 
Committee, U. N. Doe. A/C.6/156, Oct. 2, 1947. 

17 Ibid. 

18 Indian Independence (International Arrangements) Order, 1947. Annex I to U. N. 
Doe. A/C.6/161, Oct. 6, 1947. 

19 The Council waived its usual rule of procedure and considered the application of 
Pakistan without the formality of referring it to a committee. The vote was unanimous. 
See Verbatim Record, 186th Meeting, Security Council, U. N. Doe. S/P.V. 186, Aug. 18, 
1947, p. 146. 

20 The vote in the Security Council was unanimous. See Verbatim Record, 190th 
Meeting, Security Council, U. N. Doe. S/P.V. 190, Aug. 21, 1947, pp. 117-120. See also 
U.N. Does. A/350 and A/399. 

21 General Assembly (2nd Sess.), Journal, No. 14, Oct. 1, 1947, p. 4. 
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was unanimous.”” It is interesting to note that when the representative of 
Pakistan was invited to the platform to submit an instrument of adherence 
in accordance with Rule 116 of the Provisional Rules of Procedure for the 
General Assembly, the President of the Assembly remarked that the mem- 
bership ‘‘in accordance with rule 116, dates from this moment.’’?* But 
Sir Mohammad Zafrullah Khan, the representative of Pakistan, preferred 
to ignore this designation and in the course of his remarks referred to his 
country as ‘‘a co-successor to a member state which was one of the founders 
of the Organization.’’ ** 

The controversy over the status of these two Indian states had raised new 
legal problems and there was a strong feeling that some clarification was 
required to cover future cases. As Mr. Katz-Suchy, Polish representative 
on the Security Council, expressed it—‘‘Of course, we accept India as a 
Member and we welcome Pakistan as a Member, but this situation cannot 
be quoted in the future as a precedent in the event another state should 
split up into a few states, thereby depriving the Security Council of the 
privilege of making recommendations with regard to new Members.’’*° 
Accordingly, when the representative from Argentina continued to press 
his objections, the Assembly voted to refer to the Sixth Committee the legal 
problems raised in this matter of new membership. Specifically, the ques- 
tion asked was: ‘‘ What are the legal rules to which, in the future, a state 
or states entering into international life through the division of a Member 
state of the United Nations should be subject?’’** At the outset it was 
emphasized that the discussion and resultant opinion should not bring into 
question the Membership of Pakistan or India, which was now an accom- 
plished fact, but the opinion sought was to govern in future cases of a 
division of an existing state. The consensus of opinion as expressed by the 
representatives of India, the United Kingdom, the United States of America, 
Yemen, Poland and others was that each case should be decided on its 
merits. The contention of Sir Hartley Shawcross was summarized in these 
words: ‘‘The question of whether a state, despite change of flag or bound- 
aries, remained the same, or a new state arose, was a question of law and 
fact depending on international recognition at the time. A first canon of 
law and practice was not to lay down in advance rules for hypothetical 


22 Verbatim Record, 96th Plenary Meeting, General Assembly, 2nd Sess., U. N. Doc. 
A/P.V. 96, Oct. 20, 1947, p. 71. 

23 Verbatim Record, 92nd Plenary Meeting, General Assembly, 2nd Sess., U. N. Dec. 
A/P.V. 92, Sept. 30, 1947, p. 76. 

24 Ibid., pp. 77-80. 

25 Verbatim Record, 186th Meeting, Security Council, U. N. Doc. S/P.V. 186, Aug. 18, 
1947, pp. 146-147. 

26 See First Committee (General Assembly), Admission of New Members, Letter from 
the Chairman of the Sixth Committee addressed to the Chairman of the First Committee, 
ete. U. N. Doc. A/C.1/212, Oct. 11, 1947. Other pertinent documents are A/399, 
A/C.6/145, A/C.6/146, A/C.6/156, A/C.6/162. 
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eases.’’** The final report of the First Committee was phrased as follows: 


1. That, as a general rule, it is in conformity with legal principles to 
presume that a State which is a Member of the Organization of the 
United Nations does not cease to be a Member simply because its consti- 
tution or its frontier have been subjected to changes, and the extinction 
of the State as a legal personality recognized in the international order 
must be shown before its rights and obligations can be considered 
thereby to have ceased to exist. 

2. That when a new State is created, whatever may be the territory 
and the populations which it comprises and whether or not they formed 
part of a State Member of the United Nations, it cannot under the 
system of the Charter claim the status of a Member of the United 
Nations unless it has been formally admitted as such in conformity 
with the provisions of the Charter. 

3. Beyond that, each case must be judged according to its merits.”® 


The admission of Burma was accomplished with unusual dispatch and in 
a spirit of complete unanimity. On February 27, 1948, Burma’s new Am- 
bassador to the United States made formal application by letter to the 
Secretary General *® informing him that, by Act of the United Kingdom 
Parliament,*° sovereignty had passed from the British Crown to the Bur- 
mese people on January 4, 1948. Since that date, Burma was a sovereign 
independent republic, and, being peace-loving and willing and able to carry 
out the obligations of the Charter, it sought membership in the Organiza- 
tion. 

Five days later the application was laid before the Security Council and, 
following the usual procedure, referred to the Committee on Admission of 
New Members.*! On March 29th the Committee met and, while the French 
representative had reservations pending instructions from his Government, 
and the Argentinian representative had reservations on the general question 
of the procedure on the admission of new Members, there was no difference 
of opinion on the acceptability of Burma.** One after the other, the repre- 
sentatives of the United Kingdom, Syria, the United States, Canada, France, 
the Union of Soviet Socialist Republics, Belgium, and the Ukraine, rose to 
support the application. The Chairman, speaking as the representative of 
China, made allusion to Burma’s war record when, after ‘‘mistakes at the 
initial stage . . . she threw her weight on the righteous side.’’ All mem- 


27 Summary Record, 43rd Meeting, Sixth Committee, U. N. Doc. A/C.6/SR.43, Oct. 8, 
1947, p. 2. 

28U. N. Doc. A/C.1/212, Oct. 11, 1947; fully cited above, note 26. 

29 See Letter from the Ambassador of Burma, etc., U. N. Doc. S/687, Feb. 28, 1948. 

8011 Geo. 6, ¢. 3. 

81 Verbatim Record, 261st Meeting, Security Council, U. N. Doc. S/P.V. 216, March 
3, 1948. 

82 Report to the Security Council by the Committee on the Admission of New Members 
Concerning the Application of Burma for Membership in the United Nations, U. N. Doe. 
8/706, March 30, 1948. 
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bers present having declared themselves in favor of the admission of Burma, 
the Chairman announced that no vote was necessary and the Chairman in 
cooperation with the Secretariat was authorized to proceed with the re- 
port.** When the report was laid before the Security Council, brief 
speeches were made by representatives of many of the same countries which 
had participated in the Committee’s deliberations. The vote was recorded 
as ten in favor, none against, and one abstention. The Argentinian repre- 
sentative had previously explained that his vote of abstention was due to 
delay in instructions from his government and was not intended to affect 
the application itself, as his delegation had no objection to the admission 
of Burma.** The President of the Security Council having sent the full 
documentation with a covering letter of transmission to the General As- 
sembly,** it was placed upon the supplementary list of items for the agenda 
of the Second Special Session upon request of China and India under Rule 
17 of the Rules of Procedure.*® The procedure for approval of the sup- 
plementary list required a two-thirds’ majority of the General Assembly as 
compared with a simple majority for the provisional agenda. However, at 
the meeting of the Assembly held on April 19, 1948, the item was approved 
for the agenda by a vote of forty-five to none and no abstentions.*” The rep- 
resentatives of India, Pakistan and Siam each then rose in turn to support 
Burma’s application and, with no others indicating a desire to speak, the 
vote was put forthwith. The result was a unanimous approval of fifty-five 
votes to none, with no abstentions.** 

In sharp contrast to Burma’s reception, the application from Ceylon met 
determined opposition from two Powers which finally resulted in stopping 
its progress at the stage of the Security Council deliberations. On May 
25, 1948, the Prime Minister and Minister for External Affairs at Ceylon 
addressed a letter to the Secretary General making application for Ceylon’s 
admission to the United Nations.*® It pointed out that on February 4, 
1948, Ceylon had become an independent member of the British Common- 
wealth of Nations under the terms of the Ceylon Independence Act, 1947.*° 


33 Summary Record, 24th Meeting, Committee on Admission of New Members, U. N. 
Doc. S/C.2/SR.24, April 15, 1948. See also Resolution submitted by the representative 
of China, U. N. Doe. 8/717, April 10, 1948. 

384 Verbatim Record, 279th Meeting, Security Council, U. N. Doc. S/P.V. 279, April 
10, 1948. 

35 See Letter from the President of the Security Council, U. N. Doe. A/533, April 12, 
1948. 

36 See U. N. Docs. A/535 and A/536, April 13, 1948. 

37 Verbatim Record, 131st Meeting (2nd Special Sess.), General Assembly, U. N. Doc. 
A/P.V. 131, April 19, 1948, pp. 2-5. 

38 Ibid., p. 21. See also Summary Record, 13lst Meeting (2nd Special Sess.), Gen- 
eral Assembly, U. N. Doc. A/SR. 131, April 20, 1948. See also U. N. Doe. A/538, 
April 19, 1948. 

39 U. N. Doc. 8/820, June 3, 1948. 

4011 Geo. 6, ¢. 7. 
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Asserting that by this new status her relationship to the United Kingdom 
was the same as that of other members of the British Commonwealth al- 
ready Members of the United Nations, therefore, Ceylon now sought to 
demonstrate her ability and willingness to carry out the obligations of the 
Charter. According to Rule 59 of the Provisional Rules of Procedure, this 
communication was referred to the Committee on Admission of New Mem- 
bers.* This Committee met on June 29th, having before it a working 
paper prepared by the Secretariat providing the members with information 
on Ceylon. In the ensuing discussion, the application was supported by 
the representatives of China, Syria, the United Kingdom, Canada, Belgium, 
Argentina, the United States, France, and Colombia. The representatives 
of the Union of Soviet Socialist Republics and the Ukrainian Soviet Social- 
ist Republic announced that they would abstain from participation in the 
discussion at that meeting and reserved the right of their delegations to 
participate in the discussion of Ceylon’s application in the Security Council. 
Thereupon, the Committee agreed that the Chairman (Dr. Asha of Syria) 
should prepare a report on behalf of the Committee and submit it to the 
Security Council.**? Before the report had been acted upon by the Security 
Council, the Chairmanship of the Committee on Admissions had changed 
hands and Dr. Asha had been replaced by Mr. Galagan of the Ukrainian 
Soviet Socialist Republic. The new Chairman summoned the Committee 
on July Ist and announced that he had called the meeting because he had 
been informed that the representative of the Soviet Union was ready to 
state his position and he thought it desirable that such a statement should 
be made before the Security Council began consideration of this question. 
In the absence of objections from members of the Committee, he would call 
on the representative of the Soviet Union.** The failure of any member 
to raise an objection at this point ultimately resulted in a ruling, on a point 
of order, that found the Chairman and the delegate of the U.S.S.R. opposed 
by the remainder of the Committee. Before the point of order was raised, 
the representative of the U.S.S.R. accepted the Chairman’s invitation to 
state his position, which was that, in the absence of sufficient information, 
he queried whether Ceylon was a sovereign and independent state and ac- 
cordingly he proposed delay in considering the application pending receipt 
of the necessary information. The delegate of Syria, the former Chairman 
of the Committee, raised a procedural question as to the status of his report 
recommending admission of Ceylon which had been passed at the previous 
meeting of the Committee. While the Canadian representative spoke to 

41 Verbatim Record, 318th Meeting, Security Council, U. N. Doe. S/P.V. 318, June 
11, 1948, p. 6. 

42 Summary Record, 25th Meeting, Committee on Admission of New Members, U. N. 
Doe. 8/C.2/SR.25, July 2, 1948. The report appears as U. N. Doc. 8/859, June 29, 
1948, 


43Summary Record, 26th Meeting, Committee on Admission of New Members, U. N. 
Doe. 8/C.2/8R.26, July 14, 1948. 
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the issue raised by the Soviet representative, the delegate from Belgium 
reverted to the procedural question and raised a point of order, insisting 
that since the Committee, at its previous session, had taken a decision 
recommending admission, further discussion was tantamount to a reversal 
of such decision. The Chairman replied that since no objection had been 
raised to the presentation of a statement of views by the representative of 
the U.S.S.R., the hearing of such a statement meant that they would have 
to consider it. This did not satisfy the majority of the Committee who in 
turn proceeded to argue the procedural question. Mr. Moliakov of the 
U.S.S.R., supporting the Chairman, refuted the contention that his previous 
statement had been heard by the Committee for the sake of courtesy. He 
insisted that he sought information as to the status as a state, the constitu- 
tion, independence and sovereignty of Ceylon. The Chairman, speaking 
as representative of the Ukrainian S.8.R., asked for information respecting 
the limitations on the Ceylon Government’s control of external affairs, de- 
fense and currency. On a call for a vote on the Chairman’s ruling, the 
ruling was rejected by seven votes, with two supporting and two abstain- 
ing.** It was pointed out that this did not bar the two delegations from 
asking for further information when the matter came up for discussion in 
the Security Council. The question was then raised as to whether the 
original report of the Committee on Admissions still stood, or whether the 
new Chairman should file a report based upon the discussions of the second 
meeting. After again overruling the Chairman, who advocated the latter 
procedure, the Committee accepted the proposal that the simplest way would 
be to submit the summary record of the meeting while confirming the rep- 
resentative of Syria in his duty of preparing the original report.*® 

Before the application came up for consideration by the Security Coun- 
cil, the Government of Ceylon had transmitted a letter of information on 
the independent status and democratic character of the country.** Ac- 
companying the letter were two annexes containing the Ceylon Inde- 
pendence Order-in-Council of December 19, 1947, and the Ceylon Inde- 
pendence Act of 1947 ** with schedules. Under the schedules to this statute, 
the Colonial Laws Validity Act of 1865 and other legislation formerly ap- 
plicable was specifically held to be inoperative with regard to Ceylon, thus 
terminating the legislative supremacy of the United Kingdom. However, 
the representative of the Soviet Union was not satisfied with the informa- 
tion supplied and accordingly drafted a resolution proposing a postpone- 
ment of consideration ‘‘until such time as full information on the status of 
the Government of Ceylon and on its constitution as well as sufficient proof 


44 Ibid., p. 8 (as corrected, Doc. 8/C.2/SR.26/Corr.1, July 20, 1948). 

45 Ibid., pp. 15 and 16. 7 

46 Letter dated Aug. 2, 1948, from the Ceylon Government, U. N. Doc. 8/951, Aug. 5, 
1948. 

4711 Geo. 6, c. 7. 
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that Ceylon is a sovereign and independent state has been received from 
the Government of Ceylon.’’ * 

In order that the application, if successful, would be available under 
Council and Assembly rules for consideration at the full session of the 
General Assembly in Paris, it was necessary to give it priority on the Se- 
curity Council’s agenda at its meeting of August 18, 1948. Upon a vote 
of the Security Council, it was therefore the first matter of business at that 
meeting. Mr. Asha of Syria (the Chairman of the Committee on Admis- 
sion of New Members which drew up the original report) then spoke on 
the substance of the application, recording in a factual manner the progress 
of the application through the Committee. The representatives of the 
United States and China spoke briefly in support of the new applicant. 
Mr. Manuilsky of the Ukrainian S.S.R. asserted that the United Kingdom 
during the last few years ‘‘has repeatedly tried to secure the admission into 
the United Nations, as independent states, of territories which do not possess 
either independence or national sovereignty.’’*® Declaring his belief that 
Ceylon’s independence was fictitious, he posed such questions as: ‘‘ What 
are the functions of its Governor and how far does his competence cover 
the administrative affairs or the military affairs of Ceylon?’’ ‘‘How can 
the parliamentary régime . . . be reconciled with the designation by the 
United Kingdom Governor of half of the members of the National As- 
sembly?’’ It was his opinion that the administrative structure differed 
very little from that in operation prior to February 4, 1948, under the old 
Constitution and that it was identical with that to be found in some British 
Colonies. Sir Alexander Cadogan, on behalf of the United Kingdom, while 
disclaiming any obligation to supply documentation as demanded by the 
previous speaker, pointed out that the Government of Ceylon had already 
submitted the information requested and he was beginning to suspect that 
the Ukrainian delegate had not read the documentation. He emphasized 
the autonomous character of the legislative authority of the Parliament of 
Ceylon. The delegates of Canada and Syria then followed in the same 
vein, seconded by a simple declaration of support from Belgium and France. 
The President (speaking as the representative of the U.S.S.R.) reiterated 
that there was no evidence of Ceylon’s independence, but to the contrary, 
the evidence of the press would indicate that she had remained a United 
Kingdom colony. The existence of British air and naval bases and the 
stationing of United Kingdom troops were listed as further derogations 
of sovereignty. Mention was made of the control of diplomatic relations 
by the United Kingdom, but this was specifically denied subsequently by 
Sir Alexander Cadogan. Mr. Malik (U.S.S.R. representative) attacked 
the rdéle of the Governor General, particularly in relation to his power to 

48 U. N. Doc. 8/974, Aug. 18, 1948. 


49 Verbatim Record, 35lst Meeting, Security Council, U. N. Doc. S/PV. 351, Aug. 18, 
1948, p. 16. . 
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designate cabinet members and one half of the membership of the Senate 
and part of the Lower House. In brief, it was his opinion that Ceylon had 
a colonial status, and the Security Council must discriminate between real 
and false independence. The debate continued with refutation and asser- 
tions that adequate information was available, while the opponents re- 
iterated their charges of false pretenses. Finally, the motion for postpone- 
ment went to a vote resulting in two in favor, none against, but nine ab- 
stentions, which represented a defeat of the resolution. China’s formal 
motion for Ceylon’s admission was then put and the vote was recorded as 
nine in favor and two against. But since one of the negative votes was cast 
by a permanent member of the Security Council (namely, the U.S.S.R.), 
the resolution was rejected. While the representatives of Argentina and 
China protested the political character of the opposition recorded against 
Ceylon throughout the debate, the Chairman adjourned the meeting after 
assuring the delegates that, in accordance with procedure, a full report 
was to be prepared by the Secretariat and transmitted to the General As- 
sembly.*° 

As a postscript to this account of the course of the applications of Indian 
states seeking membership in the United Nations, a notation may be made 
of the intention expressed by Nepal to apply for admission within the cur- 
rent year.** 

50 At a meeting of the Security Council on Dec. 15, 1948, the application of Ceylon was 
reconsidered, pursuant to a General Assembly resolution requesting its reconsideration. 
The U.S.S.R. proposed that consideration of Ceylon’s application be postponed until the 
Council took up the 11 other applications still outstanding. When the admission of Cey- 
lon was put to a vote, the U.S.S.R. again vetoed the application. Verbatim Record, 384th 
Meeting, Security Council, U. N. Doc. S/P.V. 384, Dee. 15, 1948, pp. 101-140. 

51 See New York Times, Sept. 19, 1948, p. 34, col. 2. 
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GENERAL* 
April, 1948 


19 FRANCE—GREAT BRITAIN. Signed agreement at Paris regarding facilities for 
British armed forces pending final withdrawal from French territory. Text, 
with annex and notes: G. B. T. S. No. 44 (1948), Cmd. 7523. 


May, 1948 


25 GREAT BRITAIN—PoRTUGAL. Exchanged notes at Lisbon for extension of transit 
facilities in Azores to British military aircraft. Text: G@. B. T. S. No. 59 
(1948), Cmd. 7499. 


June, 1948 


14/August 2 GREAT BRITAIN—ITALY. Exchanged notes at Rome on recruitment of 
Italian skilled workers for employment in Kenya. Text: G. B. T. S. No. 67 
(1948), Cmd. 7525. 


23 JEWISH PROPERTY IN GERMANY. U. 8. Military Government issued Reg. No. 3 
under Military Government Law No. 59, concerning designation of successor 
organization to claim Jewish property. Text: D. § S. P., Sept., 1948, pp. 
427-428. 


*See p. 163 below for United Nations and Specialized Agencies; also p. 167 and fol- 
lowing for Multipartite Conventions. 
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24 CHILE—GreEaAT Britain. Signed payments agreement at Santiago. Text: G. B. 
T. S. No. 57 (1948), Cmd. 7497. 


29-October 17 EvrRoPEAN EcONOMIC COOPERATION. United States signed agreements 
with Denmark, June 29; Austria, July 2; Greece, July 2; Iceland, July 3; 
Portugal, Sept. 28. Texts: 7. IJ. A. S. 1782, 1780, 1786, 1787; Dept. of State 
Press Release No. 788. Agreement signed Oct. 16 on intra-European payments. 
London Times, Oct. 18, 1948, p. 4. Agreement signed in Trieste, Oct. 17, 
for participation by Free Territory of Trieste. D. 8. B., Oct. 31, 1948, p. 559. 


July, 1948 


12/17 Korrea. Constitution established July 12. N. Y. T., July 17, 1948, p. 4. Text: 
Voice of Korea (Washington), Aug. 14, 1948, pp. 1-5. 


15 FrRANCE—GREAT Britain. Signed agreement at Brussels for settlement of inter- 
custodial conflicts relating to German enemy assets. Text, with annex and 
declaration: G. B. T. 8. No. 74 (1948), Cmd. 7551. 


15/October 26 Great BRITAIN—GUATEMALA. Guatemalan note suggested mediation by 
U. 8. of dispute over British Honduras. British note rejected suggestion and 
reiterated view that I. C. J. constitutes appropriate means for settling dispute. 
London Times, Oct. 29, 1948, p. 3. 


19 UnITED STATES—YUGOSLAVIA. Exchanged notes by which Yugoslav Government 
recognized as international obligations dollar bonds issued or guaranteed by 
predecessor governments. D. S. B., Sept. 5, 1948, p. 301. Texts: T. I. A. S. 
1803. 


August, 1948 


2 GREAT BriTAIN—ITALY. Exchanged notes at Rome on settlement of debts due 
Italy under their clearing agreement. Text: G. B. T. S. No. 66 (1948), Cmd. 
7518. 


4/17 Iraty—YueGosLavia. Yugoslav note recommended mixed commission begin 
work of delineating boundary, and agreed, in event that no acceptable arrange- 
ment be reached, to refer question to Ambassadors of Big Four. London 
Times, Aug. 6, 1948, p. 3. Boundary commission held first meeting to trace 
permanent frontier. London Times, Aug. 18, 1948, p. 3. 


5-6 GERMAN OccUPATION (Currency). Soviet Russia agreed to release blocked funds 
to Berlin Government to pay salaries and other liabilities, also to release private 
funds at a later date. Western Powers offered German firms funds to operate, 
following announcement that Russia would require firms to trade with Greater 
Berlin Trading Commission to get funds. N. Y. T., Aug. 6, 7, 1948, p. 1. 


5-18 DANUBE CONFERENCE. Great Britain proposed asking International Court of 
Justice or an international tribunal to rule on validity of 1921 Danube Con- 
vention, questioned by Russia. N. Y. T., Aug. 6, 1948, p. 7. U.S. withdrew 
its draft convention and accepted as basis for discussion Soviet draft presented 
Aug. 2. N. Y. T., Aug. 8, 1948, p. 1. U. 8. presented Aug. 9 its major re- 
quirements for new pact on control of Danube shipping. List: N. Y. T., Aug. 
10, 1948, p. 9. At closing session delegates signed document granting each 
Danubian nation sovereignty over its own portion of river, with France and 
Great Britain abstaining, and U. S. voting nay. London Times, Aug. 19, 1948, 
p. 4; N. Y. T., Aug. 19, 1948, p. 2. Texts of various statements by U. 8. 
delegates: D. S. B., Aug. 15, 1948, pp. 197-199; Sept. 5, pp. 283-292. Report 
on conference, which opened July 30: D. S. B., Sept. 19, 1948, pp. 384-385. 
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6 CARIBBEAN COMMISSION. Agreement of Oct. 30, 1946 between U. 8., France, 
Netherlands and United Kingdom, entered into force. D. 8. B., Aug. 22, 
1948, p. 245. 


9 Property. Far Eastern Commission released policy decision of July 29 on 
restitution of looted property. Text: D. g§ S. P., Sept., 1948, pp. 424-426. 


12 InpIAa—PortTuG@aL. Decided to exchange diplomatic representatives at legation 
level. JI. I. 8S. No. 3791/ES. 


12 KorEAN RECOGNITION. U.S. announced that Korean Government, established as 
result of May, 1948, elections, was entitled to recognition, and, pending action 
by U. N. General Assembly, U. 8. would send special representative empowered 
to negotiate concerning conditions of recognition. China also granted recog- 
nition. N. Y. T., Aug. 13, 1948, pp. 1, 7. Text of U. 8. statement: p. 7; 
D. 8. B., Aug. 22, 1948, p. 242. 


13 CuBa—DoMINICAN REPUBLIC. Special delegation, appointed by Dominican Presi- 
dent Trujillo, presented petition to Inter-American Committee on Methods for 
the Peaceful Solution of Conflicts in effort to bring about friendly settlement 
of differences with Cuba, due to that nation’s alleged failure to curb prepara- 
tions on Cuban soil of revolutionists organized to overthrow constitutional gov- 
ernment of Dominican Republic by force. Dominican Republic Bulletin (Wash- 
ington), No. 64, Sept. 1, 1948. 


14 INDIA—SWITZERLAND. Signed treaty of friendship and establishment. JI. I. S. 
No. 3784/LC, p. 2. 


15 Korea (Republic). First President, Syngman Rhee, proclaimed Republic of 
Korea at Seoul. N. Y. 7., Aug. 15, 1948, pp. 1, 27; London Times, Aug. 16, 
1948, p. 4; Voice of Korea (Washington), Aug. 31, 1948, p. 1. 


15—-October 7 ITALIAN Navy. Delivery of 14 ships to France under terms of Peace 
Treaty and a supplementary bilateral agreement was completed Aug. 15. 
London Times, Aug. 20, 1948, p. 3. Russia demanded on Oct. 6 that Italy 
turn over naval units as provided by Peace Treaty. N. Y. T., Oct. 7, 1948, 
p. 3. Italy announced Oct. 7 problem of delivery of warships to Russia had 
been referred to Four-Power Naval Commission after Russia refused acceptance 
of Italian conditions for delivery. N.Y. T., Oct. 8, 1948, p. 14. 


16-21 INTERNATIONAL Bar ASSOCIATION. Second Conference held at Peace Palace, The 
Hague, with representatives of 52 national organizations present. Recom- 
mended that nations which had not yet signed Optional Clause (I. C. J.) do 
so at once to facilitate widest possible use of Court. London Times, Aug. 20, 
24, 1948, p. 3. 


19-September 9 Sovier Russta—UnitTep States. U. S. ordered expulsion of Soviet 
Consul General at New York. Text: N. Y. T., Aug. 21, 1948, p. 3. Texts of 
Russian notes of Aug. 9 and 14 concerning U. S. action regarding Soviet na- 
tionals (Samarin family and Mrs. Oksana Kasenkina), and U. 8. reply: D. S. B., 
Aug. 29, 1948, pp. 251-255. U.S. note of Sept. 9 stated that cases of Mrs. 
Kasenkina and Samarin family are considered closed. N. Y. T., Sept. 14, 
1948, p. 10. Text: D. S. B., Sept. 26, 1948, pp. 408-409. 


20 ASSETS, ForEIGN. Executive Order 9989 transferred to Attorney General juris- 
diction over blocked assets, effective Sept. 30, 1948. Text: D. S. B., Sept. 5, 
1948, p. 303; 13 Fed. Reg. 4891. 


158 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


20-30 Rep Cross. 17th International Red Cross Conference met at Stockholm. Adopted 
new convention for protection of civilians in wartime, and resolution proposing 
prohibition of use of bacteriological and atomic weapons. Accepted resolutions 
revising the two Geneva conventions. N. Y. T., Aug. 31, 1948, p. 11. 


FRANCE—SPAIN. Signed civil aviation agreement at San Sebastian. WN. Y. T., 
Aug. 24, 1948, p. 4. 


23-September 4 WorLD COUNCIL OF CHURCHES. Formally declared itself a permanent 
organization at meeting in Amsterdam. Elected 6 presidents and named 90- 
man central committee. Issued 800-word ‘‘message.’’ London Times, Aug. 24, 
1948, p. 4; N. Y. T., Aug. 24, 1948, p. 2; Aug. 31, p. 14; Sept. 5, pp. 1, 28. 


25-29 INTELLECTUALS’ CONFERENCE. World Congress of Intellectuals met at Wroclaw, 
Poland, with British and U. 8. representatives barred. Announced it would 
establish at Paris an international committee ‘‘in defense of peace.’’ Lon- 
don Times, Aug. 27, 1948, p. 3; N. Y. T., Aug. 26, 1948, p. 5; Aug. 30, p. 4. 
Text of manifesto and report on session: Moscow News, Aug. 31, 1948, pp. 1-2. 


26/September 3  IsRAEL—UNITED STATES. Exchanged notes regarding emigration to 
Israel of men of military age from among the refugees and displaced persons 
in U. 8. Zones of Germany and Austria. Texts: D. S. B., Sept. 19, 1948, pp. 
386-387. 


28/September 11 Buite@aria—UNITep States. Exchanged notes concerning Greek 
forces near Bulgarian frontier. Texts: D. S. B., Oct. 10, 1948, p. 461. 


28/October 27 AntTaARcTIC Recions. U. 8. announced proposal that administration of 
Antarctic continent be in hands of 8 Powers having territorial claims there. 
London Times, Aug. 28, 1948, p. 4; N. Y. T., Aug. 29, 1948, pp. 1, 4. Map: 
p. 4. Text of statement: D. S. B., Sept. 5, 1948, p. 301. Under Secretary of 
State Lovett announced receipt of Chilean note stating differing views. 
N. Y. T., Oct. 28, 1948, p. 5. 


29-September 6 INTERNATIONAL LAW ASSOCIATION. Held 43d conference at Brussels 
under presidency of Jaroslav Zowiek (Czechoslovakia). London Times, Sept. 
1, 1948, p. 3. Short summary of session: London Times, Sept. 7, 1948, p. 3. 


30 PHILIPPINE RECOGNITION. Granted by Argentina. N.Y. T., Aug. 31, 1948, p. 7. 


31/September 13 GERMAN OCCUPATION (Future Status). Polish note to Great Britain 
protested plans. Text: Polish Facts § Figures (London), Sept. 11, 1948, pp. 
1-2. British note for second time rejected Polish protest of July 30. London 
Times, Sept. 14, 1948, p. 3. 


September, 1948 


1 BuULGARIA—POLAND. Signed trade agreement. N. Y. T., Sept. 2, 1948, p. 6; 
Polish Facts § Figures (London), Sept. 11, 1948, p. 4. 


1/7 GERMAN OccUPATION (Parliamentary Assembly). Assembly held opening meet- 
ing at Bonn. Elected Konrad Adenauer President. N. Y. T., Sept. 2, 8, 
1948, p. 1. 


CuinA—Soviet Russia. China announced desire to terminate agreement of 
September, 1939, granting air transport monopoly to Sino-Soviet airline, effec- 
tive September, 1949. WN. Y. T., Sept. 3, 1948, p. 12. 


BENES, EDVARD. Second President of Czechoslovakia died. WN. Y. T., Sept. 4, 
1948, p. 1. 
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IRELAND—NETHERLANDS. Signed trade agreement at Dublin. London Timea, 
Sept. 6, 1948, p. 4. 


4/6 NETHERLANDS. Queen Wilhelmina abdicated in favor of Princess Juliana who 
was inaugurated the 6th. WN. Y. T., Sept. 5, 1948, p. 1; Sept. 7, p. 1; London 
Times, Sept. 7, 1948, p. 4. 


4-15 ITALIAN COLONIES. Russian note to U. 8., Great Britain and France requested 
convening Council of Foreign Ministers on Sept. 15 to consider question of 
Italian colonies before consideration by U. N. General Assembly. U. 8. and 
British notes of the 8th expressed willingness to meet. WN. Y. T., Sept. 4, 
1948, p. 1; Sept. 9, pp. 1, 7. Text of British note: London Times, Sept. 9, 
1948, p. 3. U.S. note suggested meetings open the 13th. N. Y. T., Sept. 
10, 1948, p. 1. U.S. denied Russian view that sending only a representative 
of the Secretary of State made impossible convocation of the Council, thus 
constituting violation of Italian peace treaty. N. Y. T., Sept. 12, 1948, p. 1. 
Texts of Soviet memorandum and U. 8. reply: p. 22. Texts of U. S. and 
Soviet notes and memorandum, Sept. 4-11: D. S. B., Sept. 19, 1948, pp. 382- 
383. Deputies, meeting in Paris, Sept. 13, disagreed on whether meeting 
constituted session of the Council of Foreign Ministers. London Times, Sept. 
14, 1948, p. 4. Text of Soviet statement: Moscow News, Sept. 14, 1948, p. 2. 
Decided to refer question to U. N. General Assembly. N. Y. T., Sept. 15, 
1948, p. 1. Text of letter of Sept. 15 to U. N. Secretary General: London 
Times, Sept. 16, 1948, p. 4. U.S. position: D. S. B., Sept. 26, 1948, p. 402. 


6-11 INTER-PARLIAMENTARY UNION. Held 37th conference at Rome. N. Y. T., Sept. 
7, 1948, p. 11; Sept. 12, p. 26. Report on the session: Inter-parliamentary 
Bulletin, Oct., 1948. 


6/16 IsRAELI RECOGNITION. Granted by Paraguay and El Salvador. N. Y. T., Sept. 
7, 1948, p. 9; Sept. 17, p. 9; London Times, Sept. 8, 1948, p. 3. 


RuUMANIA—UNITED States. U. S. note aceused Rumania of discriminating 
against U. 8. interests in favor of Russia under its nationalization law. Text: 
D. S. B., Sept. 26, 1948, p. 408. 


7-20 CONSERVATION CONFERENCE. First Inter-American Conference on the Conserva- 
tion of Renewable Natural Resources was held at Denver. Recommendations 
of the conference: P.A.U. Conference Summary Ser. No. 1, pp. 4-5. 


10 JAPAN—SIAM. Allied Headquarters in Japan announced a $68,000,000 trade 
agreement involving Japanese rolling stock and steel, and Siamese rice. 
N. Y. T., Sept. 11, 1948, p. 7. 


10 POLAND—RvuMANIA. Signed trade agreement at Bucharest—to remain in force 
after deposit of ratifications, to end of 1953. Polish Facts §& Figures (Lon- 
don), Sept. 18, 1948, p. 4. 


11 JINNAH, MOHAMMED ALI. First Governor General of Pakistan died. WN. Y. T., 
Sept. 12, 1948, p. 1. 


11-17 HyperaBAD—INnpIA. Hyderabad sent appeal to International Court of Justice 
to be allowed to place dispute before Court. N. Y. T7., Sept. 12, 1948, p. 1. 
Text of Indian statement of the 12th: J. I. 8. No. M/52/LC. Indian troops 
invaded Hyderabad the 13th. London Times, Sept. 14, 1948, p. 4. Forces of 
Hyderabad surrendered the 17th. Delegation to U. N. was ordered to withdraw 
case against India. N. Y. T., Sept. 18, 1948, p. 1. 
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NEw ZEALAND—UNITED States. Signed agreement under the Fulbright Act 
for educational exchanges. D. S. B., Oct. 10, 1948, p. 474. Text: T. I. A. 8. 
1812. 


UniTep STATES—YUGOSLAVIA. Department of State announced Yugoslav pay- 
ment of $17,000,000 to settle claims for compensation for nationalized property 
in Yugoslavia. N. Y. T., Sept. 14, 1948, p. 1; D.'S. B., Sept. 26, 1948, p. 413. 


IsRAEL. Supreme Court, consisting of 5 members, formally inaugurated in 
Jerusalem. London Times, Sept. 16, 1948, p.3; N. Y. T., Sept. 15, 1948, p. 16. 


CZECHOSLOVAKIA—UNITED StTaTES. Signed agreement whereby Czechoslovakia 
will pay within 10 days $172,061 in final settlement of its lend-lease account. 
N.Y. T., Sept. 17, 1948, p. 4; D. S. B., Sept. 26, 1948, p. 413. Text: T. I. A. 8. 
1818. 


JAPANESE OccuUPATION. Russia demanded U. 8S. remove ban on strikes by 
Japanese Government workers, and other alleged repressive measures against 
labor. N. Y. T., Sept. 17, 1948, p. 11. Text: USSR Information Bulletin, 
Sept. 22, 1948, pp. 555, 562. 


KorEA—UNITED STATES. Korean National Assembly ratified financial and prop- 
erty agreement, settling accounts covering military occupation and nearly 
$400,000,000 in grants and loans. N. Y. T., Sept. 19, 1948, p. 62. 


KorEAN OccuPpaATION. Russian note announced plan to evacuate troops from 
northern zone and expressed hope of similar U. 8. action in southern zone. 
Text: N. Y. T., Sept. 20, 1948, p. 10; D. S. B., Oct. 10, 1948, p. 456. U. 8. 
reply of Sept. 20 stated withdrawal would await U. N. decision. Text: 
D. S. B., Oct. 3, 1948, p. 440; N. ¥. T., Sept. 21, 1948, p. 16. U. 8. note of 
28th stated withdrawal is part of question of Korean unity and independence 
and U. 8. views will be presented to U. N. General Assembly at appropriate 
time. Text: N. Y. T., Oct. 1, 1948, p. 10; D. 8. B., Oct. 10, 1948, p. 456. 


PALESTINE (Arab). Arab League announced creation of Arab Government for 
Palestine. King of Trans-Jordan immediately gave notice he would not permit 
the government to enter Palestine. N. Y. T., Sept. 21, 1948, pp. 1, 7. Cabi- 
net members: C. I. E. D., Sept. 17/Oct. 7, 1948, p. 659. 


GREAT BriTAIN—UNITED States. Signed agreement in London providing edu- 
cational exchanges authorized by Fulbright Act. D. 8. B., Oct. 10, 1948, p. 473. 
Text: G. B. T. S. No. 69 (1948), Cmd. 7527. 


22-October 26 GERMAN OccUPATION (Berlin Blockade). Great Britain, U. S. and 
France sent notes to Russia on Four-Power control of Berlin. N. Y. T., Sept. 
23, 1948, p. 1; London Times, Sept. 23, 1948, p. 4. Text: D. 8S. B., Oct. 3, 
1948, pp. 427-431. Text of Russian reply of Sept. 25: D. S. B., Oct. 3, 1948, 
pp. 426-427. Anglo-French-U. S. notes of 26th gave notice negotiations had 
been broken off and matter would be referred to U. N. Text of communiqué: 
D. 8S. B., Oct. 3, 1948, p. 423; N. Y. T., Sept. 27, 1948, p. A. Text of State 
Department’s report: pp. A-D; Dept. of State Publication No. 3298. Text 
of U. 8. note: D. S. B., Oct. 3, 1948, pp. 423-426. Text of Russian broadcast: 
N. Y. T., Sept. 27, 1948, p. 4: London Times, Sept. 27, p. 4. Text of British 
report: Germany No. 2 (1948), Cmd. 7534. Berlin City Government adopted 
resolution Sept. 27 suggesting full authority be given to elected government, 
and asked that during occupation no one power have more influence than an- 
other. N. Y. T., Sept. 28, 1948, pp. 1, 5. Soviet reply to note of Sept. 26 
declared Western policy was cause of present dispute and proposed new meeting 
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of Council of Foreign Ministers. Text: N. Y. T., Oct. 4, 1948, p. 3; New 
Times (Moscow), Oct. 6, 1948, supp., pp. 1-6; Moscow News, Oct. 5, 1948, 
p. 3. Russian repudiation of agreement on safety regulation in Berlin air 
corridor announced Oct. 26. N.Y. T., Oct. 27, 1948, p. 1. 


23 BuLGar1A—UnItTep States. U. 8. aide-memoire accused Bulgaria of ‘‘systematic 
and ruthless’’ violations of democratic principles, contrary to Peace Treaty. 
N. Y. T., Sept. 25, 1948, pp. 1, 4. Text: p. 4; D. S. B., Oct. 3, 1948, p. 447. 


25 Customs UNION. Italo-French Economic Committee decided that a customs 
union could be put into effect by Jan. 1, 1950. N. Y. T., Sept. 26, 1948, p. 
15; C. I. E. D., Sept. 17/Oct. 7, 1948, p. 652. 


27-28 WESTERN EUROPEAN UNION. Defense Ministers in conference at Paris announced 
agreement on common defense policy and formation of an organization to 
carry out that policy. London Times, Sept. 29, 1948, p. 4. 


28 PorTUGAL—UNITED STATES. Signed economie agreement at Lisbon. N. Y. T., 
Sept. 30, 1948, p. 13; D. S. B., Oct. 10, 1948, p. 470. Text: Dept. of State 
Press Release, Sept. 29, 1948, No. 789. 


29 Bouivia—UNITED States. Signed air transport agreement in La Paz. D. S. B., 
Oct. 10, 1948, p. 470. 


29 Fisoine. U. 8. announced policy on commercial fishing operations in U. S. 
Trust Territory of the Pacific islands. D. S. B., Oct. 10, 1948, p. 468. Text 
of directive: p. 469. 


30 CREDITS, ForREIGN. Secretary of the Treasury Snyder announced end of control 
in U. 8. D.S. B., Oct. 10, 1948, p. 472. 


30 GREAT BRITAIN—UNITED STATES. Signed agreement in Washington proposing 
establishment of international committee to recommend allocations of iron and 
steel scrap exported from E.R.P. countries, including Bizonal area of Germany. 
Text: D. S. B., Oct. 10, 1948, pp. 467-468; G. B. T. S. No. 72 (1948), Cmd. 
7538. 


October, 1948 


4-6 Woot. Study Group held 2d meeting at London. Short report: D. 8. B., Oct. 
17, 1948, p. 491. 


6 BULGARIA—FINLAND. Signed trade agreement. N. Y. T., Oct. 7, 1948, p. 5. 


6-16 TRANSPORT CONFERENCE. International Transport Conference met at Cracow, 
Poland, with representatives from 18 countries, and American and Russian 
zones of Germany. Polish Facts § Figures (London), Oct. 23, 1948, p. 4. 


8 BELGIUM—LUXEMBOURG—UNITED StTaTEs. Signed agreement in Brussels pro- 
viding educational exchanges authorized by Fulbright Act. D. S. B., Oct. 24, 
1948, p. 528. 


8-12 PAN AMERICAN SANITARY ORGANIZATION. At 2d meeting, Directing Council ap- 
proved integration of Organization as W.H.O.’s regional body. London 
Times, Oct. 16, 1948, p. 3; U. N. P. R. H/295. 


9 Sovier Russta—Unitep States. President Truman and Secretary Mashall 
issued statements on President’s earlier plan to send Mr. Justice Vinson to 
Russia. Texts: N. Y. T., Oct. 10, 1948, p. 3. 
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12/14 GeRMAN OccuPATION (Future Status). Draft preamble to constitution being 
drawn up by Western German Constituent Assembly, meeting at Bonn, was 
released. Text: N. Y. T., Oct. 13, 1948, p. 6. Assembly decided name for 
former German Reich should be ‘‘ Federal Republic of Germany.’’ N. Y. T., 
Oct. 15, 1948, p. 4. 


PALESTINIAN (Arab) RECOGNITION. Granted by Egypt and Iraq, Oct. 12; 
Lebanon, Oct. 13; Syria, Oct. 14; Saudi Arabia, Oct. 15. WN. Y. T., Oct. 13, 
1948, p. 3; Oct. 14, p. 13; Oct. 16, p. 2; London Times, Oct. 15, 1948, p. 3. 


KorEAN RECOGNITION (Soviet Zone). Russia announced readiness to establish 
diplomatic relations with Korean National Democratic Republic. N. Y. T., 
Oct. 18, 1948, p. 2. Text: Moscow News, Oct. 15, 1948, p. 3. Rumania and 
Yugoslavia granted recognition Oct. 26 and 30. N. Y. T., Oct. 27, 1948, p. 9; 
Oct. 31, p. 15. 


EvuROPEAN Economic CojPERATION ORGANIZATION. Admitted U. S.-U. K. Zone of 
Free Territory of Trieste to membership. D. S. B., Oct. 31, 1948, p. 559. 
Benelux countries submitted their long-term economic programs, extending to 
fiscal year 1952-1953. N.Y. T., Oct. 20, 1948, p. 16. Main points: C. J. E. D., 
Oct. 8/21, 1948, p. 690. 


ETHIOPIA—GREAT Britain. Announced return of Ogaden Province to Ethiopia. 
London Times, Oct. 16, 1948, p. 3. Map: N. Y. T., Oct. 16, 1948, p. 4. 


GREAT BRITAIN—NETHERLANDS. Signed conventions at London (1) for avoid- 
ance of double taxation with respect to taxes on income, (2) for avoidance of 
double taxation with respect to duties on estates of deceased persons. Texts: 
Netherlands Nos. 2, 3 (1948), Cmd. 7555, 7556. 


*HILIPPINE REPUBLIC—UNITED STATES. Exchanged notes at Washington con 
cerning copyright relations. D. S. B., Oct. 31, 1948, p. 562. Text: Dept. of 
State Press Release, Oct. 21, 1948, No. 855. 


22/23 Mexico—UnITEeD States. Exchanged notes regarding repatriation of Mexican 
workers. Text: D. S. B., Nov. 7, 1948, pp. 585-586. 


25-26 WESTERN EvROPEAN UNIoNn. Consultative Council held 3d meeting in Paris. 
N. Y. T., Oct. 26, 1948, p. 10. Agreed to seek North Atlantic security pact. 
Text of statement: London Times, Oct. 27, 1948, p. 4; D. S. B., Nov. 7, 1948, 
p. 583. Selection of Field Marshal Montgomery to head military command of 
alliance was announced Oct. 4. N. Y. T., Oct. 5, 1948, p. 1; London Times, 
Oct. 5, 1948, p. 4. 


SoutH Paciric Commission. Held 2d session at Sydney, Australia, with 6 
nations represented. London Times, Oct. 26, 1948, p. 3. Selected Noumea, 
New Caledonia, as permanent headquarters. London Times, Oct. 28, 1948, p. 
3. To meet next at Noumea, May 10, 1949. Staff appointments: London 
Times, Nov. 3, 1948, p. 3. 


EUROPEAN EcoNoMIc CoOPERATION. Loan agreements were signed Oct. 26, 28 
and 29 with Great Britain, Ireland, Denmark, Sweden, Norway, Italy and 
Netherlands. N. Y. T., Oct. 27, 1948, p. 3; Oct. 29, p. 18 and E.C.A. Press 
Releases EIB, Nos. 6-8. Text of British agreement: Cmd. 7550. 


REPARATIONS (German). U. 8S. announced agreement with French and British 
governments to review reparations lists in relationship to European recovery 
program. N. Y. T., Oct. 28, 1948, p. 1. Text of statement: p. 10; D. S. B., 
Nov. 7, 1948, p. 584, 
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28 BetgiuM—Unitep States. Signed income tax convention at Washington. 
D. S. B., Nov. 7, 1948, p. 585. 


28/November 4 NoBEL Prizes. Dr. Paul Mueller (Switzerland) was named to re- 
ceive prize in physiology and medicine. N. Y. T., Oct. 29, 1948, p. 22; London 
Times, Oct. 29, 1948, p. 4. T. 8S. Eliot and Patrick M. S. Blackett (Great 
Britain) and Arne Tiselius (Sweden) won awards in literature, physics and 
chemistry. N.Y. T., Nov. 5, 1948, p. 1; London Times, Nov. 5, 1948, p. 4. 


UNITED NATIONS AND SPECIALIZED AGENCIES 
June, 1948 


16-August 5 U.N. TRUSTEESHIP CouNciL. Text of resolutions adopted at 3d session: 
U. N. Doc. T/215. 


17-September 10 U.N. BALKAN CoMMITTEE. Text of Supplementary Report for the 
period: U. N. Doc. A/644; G. A. (III) O. R., Supp. No. 8A; D. & S. P., 
Sept., 1948, pp. 4138-422. Asked General Assembly to warn Albania, Bulgaria 
and Yugoslavia their assistance to Greek guerillas endangers peace. WN. Y. T., 
Sept. 14, 1948, p. 14. 


August, 1948 


2 TRUSTEESHIP. Summaries of reports on New Guinea, Tanganyika, Ruanda- 
Urundi, Southwest Africa: U. N. B., Aug. 15, 1948, pp. 638-646, 667. 


2/18 U. N.—CryLon. Ceylon forwarded information on its independent status. Text: 
U. N. Doc. 8/951. Membership application vetoed by Russia. U. N. B., 
Sept. 1, 1948, p. 705. 


3-28 U. N. Economic Anp SociaL Councit. Adopted protocol for synthetic habit- 
forming narcotic drugs control. Texts of resolution and protocol: U. N. 
Docs. E/923 and 968. Adopted Aug. 12 resolution to wind up affairs of U. N. 
Appeal for Children no later than end of 1948. U.N. B., Sept. 1, 1948, p. 683. 
Adopted resolution that U. N. under new protocol assume functions hitherto 
exercised by French Government in matters of suppression of white slave trade 
and obscene publications. Elected Aug. 17 and 19 one third of membership of 
its commissions whose terms expire Dec. 31. Member nations: U. N. B. Sept. 1, 
1948, p. 684; U. N. Doc. E/988/Add.1. Adopted resolution deploring legislative 
barriers forbidding mixed marriages, on basis of color, race or religion. Text: 
N. Y. T., Aug. 24, 1948, p. 10. Adopted resolution on mobilizing world 
opinion in favor of equality for men and women. Text: U. N. P. R. ECOSOC/ 
352. Adopted resolution recommending immediate consultation between 
I.R.0.’s Preparatory Commission and member nations on resettlement of non- 
repatriable refugees. U. N. P. R. ECOSOC/356. Decided to send to General 
Assembly draft international convention on genocide. [Text: U. N. Doc. E/ 
794; E. S. C. O. R., 3d yr., 7th Sess., Supp. No. 6.] London Times, Aug. 28, 
1948, p. 3. Brief review of session: N. Y. T., Aug. 29, 1948, p. 16. Text of 
report to General Assembly for period Aug. 18, 1947—-Aug. 29, 1948: G. A. 
(III) O. R., Supp. No. 3; U. N. Doc. A/625. 


U. N. Minirary Starr CoMMITTEE. Text of Chairman’s letter to President of 
Security Council on work of Committee: U. N. Doc. 8/956; D. S. B., Aug. 29, 
1948, pp. 263-265. 


5-November 2 U. N. Security Councit (Palestine Question). Mediator asked for 
ruling on right of Arab refugees to return to Israeli-held territories. WN. Y. T., 
Aug. 6, 1948, p. 8. Israel stated Aug. 13 it could not agree to indefinite con- 
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tinuation of truce and called for early time-limit and outlined alternatives. 
N. Y. T., Aug. 14, 1948, pp. 1, 4. Approved Aug. 19 resolution warning 
Jews and Arabs to observe strictly the truce. Text: N. Y. T., Aug. 20, 1948, 
pp. 1,5; U. N. B., Sept. 1, 1948, p. 697. Emergency session of 30th adjourned, 
declining to consider the Palestine and Kashmiri situations. N. Y. T., Aug. 
31, 1948, pp. 1, 8. Both sides acceded Sept. 2 to demands of senior observers 
for final cease-fire order in Jerusalem. London Times, Sept. 3, 1948, p. 4. 
Text of Mediator’s report, issued Sept. 16, on observation of truce during 
period June 11-July 9, 1948: U. N. Doc. 8/1025. Condemned Sept. 18 assas- 
sination of Count Bernadotte, its Mediator. N. Y. T., Sept. 19, 1948, p. 1. 
Mediator’s report, issued posthumously, recommended changes in partition plan, 
U. N. control of Jerusalem and imposition of peace by U. N. for area. 
N. Y. T., Sept. 21, 1948, p. 1. Text of conclusions: p. 4; D. S. B., Oct. 3, 
1948, pp. 436-440. Text: G. A. (III) O. B., Supp. No. 11; U. N. Doc. A/648 
(3 pts.); Palestine No. 1 (1948), Cmd. 7530. Summary: C. J. FE. D., Sept. 
17/Oct. 7, 1948, pp. 659-660. Text of Supplement to Doc. A/648; U. N. Doc. 
A/689 and Add. 1. Text, transmitting report on assassination: U. N. Doc. 
8/1018. Ordered Oct. 19 immediate cease-fire in Negeb. N. Y. T., Oct. 20, 
1948, p. 1. Text of resolution: U. N. Doc. 8/1045; D. S. B., Nov. 14, 1948, 
pp. 613-614. 3d cease-fire came into force Oct. 22, noon GMT. WN. Y. T.,, 
Oct. 23, 1948, p. 1; London Times, Oct. 22, 1948, p. 4. Texts of replies: U. N. 
Doc. 8/1049. Truce supervisor sent note Oct. 26 to Egyptian and Israeli 
Governments concerning cease-fire in Negeb and negotiation of outstanding 
problems: Text: U. N. Doc. S/1058. Israel accepted. Text: U. N. Doc. 
8/1060. Text of British-Chinese resolution for appointment of committee of 
5 permanent members and Belgium and Colombia to examine and report on 
appropriate measures to be taken in compliance with Mediator’s order of 
Oct. 26 [U. N. Doc. 8/1058] for withdrawal of forces to positions of Oct. 14: 
N. Y. T., Oct. 29, 1948, p. 14. Established subcommittee the 29th to consider 
all amendments and revisions, past and future, in connection with negotiations. 
U. N. Doc. 8/1062. Text of subcommittee’s report: U. N. Doc. 8/1064. 


I. C. A. O.—BurMa. Burma became 50th member. U. N. P. R. ICAO/71. 


U. N. SECRETARY GENERAL. Report to General Assembly was released. N. Y. T., 
Aug. 8, 1948, p. 1. Text: G. A. (III) O. R., Supp. No. 1; U. N. Doc. A/565. 
Summary and extracts: U. N. B., Aug. 15, 1948, pp. 633-635. 


U. N.—Unirtep Srates. President Truman signed 8. J. Res. 
$65,000,000 loan to U. N. WN. Y. T., Aug. 12, 1948, p. 3; D. S. B., Aug. 15, 
1948, p. 196. 


U. N. APPEAL FOR CHILDREN. Economie and Social Council voted to liquidate 
Appeal at the end of 1948. Collections have reached $16,000,000. WN. Y. T., 
Aug. 13, 1948, p. 6. 


12/September 15 U.N. CONVENTIONAL ARMAMENTS COMMISSION. Adopted resolution 
to defer any disarmament program until friendlier relations exist between Big 
Powers. Approved resolution defining ‘‘conventional armaments’’ as exclud- 
ing atomic weapons and other weapons of mass destruction. U. N. P. &. 
CA/50. Texts: U. N. Docs. 8/C.3/30 and 31; D. 8. B., Aug. 29, 1948, pp. 
267-268. Texts of other resolutions and of 2d progress report: U. N. Doe. 
8/C.3/32. Soviet delegate pointed out the first progress report for period 
Aug. 20, 1947—Aug. 2, 1948 was unsatisfactory, thus making a special Commis- 
sion meeting mandatory. N. Y. T., Sept. 17, 1948, p. 2. Text: U. N. Doe. 
$/0.3/34. 
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13/24 U. N. BaLKan CommiTTEE. Adopted resolution recommending disarming and 
interning Greek guerrillas entering Albania, Bulgaria and Yugoslavia. U.N. B., 
Sept. 1, 1948, p. 700. Text: U. N. P. R. BAL/365. Albanian note rejected 
U. N. appeal not to assist guerrillas. MN. Y. T., Aug. 25, 1948, p. 12. Text: 
P. R. BAL/371. 


13-September 19 U. N. KasHMig Commission. Adopted resolution for cease-fire 
agreement between India and Pakistan. U. N. B., Sept. 1, 1948, p. 687; 
N. Y. T., Aug. 15, 1948, p. 25. Text, with correspondence: U. N. Doc. 8/995. 
Text of Indian acceptance: J. I. 8. No. 3808/GA. Urged immediate appoint- 
ment by U. N. of military adviser for truce duty. N. Y. T., Aug. 27, 1948, 
p. 4; U. N. P. R. KASH/24. Resolved to appeal to two governments to use 
best efforts to lessen tension in dispute. U. N. Doc. 8/1009. Commission’s 
letter to Pakistan: I. I. 8. No. 3818/LC. 


16-September 14 TRADE AND TARIFFS CONFERENCE. Contracting parties to General 
Agreement on Trade and Tariffs met at Geneva. Signed 4 protocols modifying 
General Agreement. Texts: ICITO Doc. GATT/CP/1, pp. 3-26. Decisions 
and resolutions: pp. 27-36. Report on session: Department of State Press 
Release, Sept. 22, 1948, No. 766. Article: U. N. B., Oct. 15, 1948, pp. 828- 
829. Consolidated text of General Agreement incorporating several protocols: 
ICITO Doc. GATT/CP/2. 


17 DISPLACED Persons, U. 8S. representative to U. N. presented U. S. views to 
Secretary General. Text of letter: D. S. B., Aug. 29, 1948, pp. 265-266. 


18-19 U. N. Security Councit. Russia vetoed Ceylon’s membership application. 
N. Y. T., Aug. 19, 1948, p. 1; London Times, Aug. 20, 1948, p. 3; U. N. B., 
Sept. 1, 1948, p. 705. Text of special report to General Assembly: U. N. 
Doc. A/618. Adjourned until Sept. 15. London Times, Aug. 21, 1948, p. 4. 


18/October 25 U. N.—VetTo. Russia’s 27th and 28th vetoes were used to block 
Ceylon’s membership application and plan for settlement of Berlin blockade. 
N. Y. T., Aug. 19, 1948, p. 1; Oct. 26, p. 1; London Times, Aug. 20, 1948, 
p- 3; Oct. 26, p. 4; U. N. B., Sept. 1, 1948, p. 705. 


21-September 28 U. N. Security Counc, (Hyderabad Question). Hyderabad 
(Princely State) asked Council to examine its dispute with India. N. Y. T., 
Aug. 25, 1948, p. 8. Text: U. N. Doc. 8/986. Hyderabad asked Council 
Sept. 12 to consider immediately Indian invasion. Texts: U. N. Doc. 8/998. 
Met 16th and heard Foreign Minister of Hyderabad. Summary: London 
Times, Sept. 17, 1948, p. 4. Decided 20th to postpone consideration. N. Y. T., 
Sept. 21, 1948, p. 3. Adjourned the 28th with no decision being taken. 
U. N. B., Oct. 15, 1948, p. 789. 


27 U. N.—INTERGOVERNMENTAL MARITIME CONSULTATIVE ORGANIZATION. Economic 
and Social Council adopted resolution recommending approval by General As- 
sembly of draft agreement bringing Organization into relationship. Text of 
draft agreement: U. N. Doc. E/1064. 


September, 1948 


6 I. L. O. David A. Morse (U. 8.) took office as Director General at Geneva. 
N. Y. T., Sept. 7, 1948, p. 9; U. N. P. R. ILO/170. 


10-11 I. R. O. Seventh part of 1st session of Preparatory Commission was held at 
Geneva. Report on session: I.R.O. Doc. PREP/240. 
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13-25 I. R. O. Council held 1st session at Geneva as fully constituted specialized 
agency of U. N. London Times, Sept. 14, 1948, p. 3. Elected William H. Tuck 
(U. 8.) Director General. WN. Y. T., Sept. 17, 1948, p. 2; I. R. O. Doc. GC/31. 
Decided not to give material aid to 300,000 Arab refugees in Palestine. 
N. Y. T., Sept. 26, 1948, p. 2. Approved Agreement with U. N. I.R.0. 
Doc. GC/20. Summary of session: U. N. B., Oct. 15, 1948, p. 836. Text of 
report on session: I.R.O. Doc. GC/55. Text of Financial Regulations: I.R.O. 
Doc. GC/53. Documents issued: I.R.O. Doc. GC/58. Report on the session: 
D. S. B., Dee. 19, 1948, pp. 765-767. 


16 . C. A. O.—IcELAND. Signed agreement at Montreal concerning financing inter- 
national air navigation facilities and services in Iceland. U.N. P. R. ICAO/76. 


17 BERNADOTTE, COUNT FOLKE. Assassinated in Jerusalem. N. Y. T., Sept. 18, 
1948, p. 1. Text of report regarding assassination: U. N. Doc. 8/1018. 


21-October 18 U. N. GENERAL ASSEMBLY. Opened 3d session at Paris. Elected 
Herbert V. Evatt (Australia) as President, and chairmen of 6 committees: 
N. Y. T., Sept. 22, 1948, p. 1. Agenda: U. N. Doc. A/660. Soviet delegate 
proposed reduction by % in armed forces of Big Five. N. Y. T., Sept. 26, 
1948, p. 1. Text: p. 4. Text of statement: Moscow News, Sept. 28, 1948, 
pp. 2-3. Israeli memorandum of Oct. 3 protested Bernadotte plan for separa- 
tion of the Negeb. WN. Y. T., Oct. 4, 1948, pp. 1, 2. Elected Norway, Cuba 
and Egypt non-permanent members of Security Council, replacing Belgium, 
Colombia and Syria, effective Jan. 1, 1949. U. N. P. R. GA/329; N. Y. T., 
Oct. 9, 1948, p.1. Text of Mr. Austin’s speech of Oct. 12 on general reduction 
of armaments, and extracts from Mr. Vishinsky’s: N. Y. T., Oct. 13, 1948, p. 5. 
Text of letter: Moscow News, Oct. 15, 19, 1948, pp. 2-3. Adopted Oct. 16 
resolution for permanent invitation to Secretary General of Organization of 
American States to be observer. U.N. B., Nov. 1, 1948, p. 849; U. N. P. R. 
GA/376. Sefior Lleras accepted Oct. 18. U. N. Doc. A/696. 


22/October 9 U. N.—Buuearia. Bulgarian Minister of Foreign Affairs asked new 
consideration of membership application. Text: U. N. Docs. A/654; 8/1012. 
Declaration of Oct. 9 accepted without reserve obligations arising from U. N. 
Charter and inviolable observance thereof from date of Bulgaria’s accession. 
Text: U. N. Docs. S/1012/Add. 1; A/654/Add. 1. 


U. N.—Hune@ary. Hungary applied for membership and accepted without res- 


ervation obligations arising from U. N. Charter from date of its accession. 
Texts: U. N. Docs. 8/1017; A/659 and Add. 1. 


U. N.—U. N. R. R. A. Signed agreement, in force provisionally, concerning 
transfer to U. N. of residual assets and activities of U.N.R.R.A., pending 
ratification by General Assembly. Text: U. N. Doc. A/665, pp. 3-16. 


27-October 1 I. B. R. D. anv I. M. F. Third annual meeting of Boards of Governors 
held in Washington. Elected executive board members. N. Y. T., Oct. 1, 
1948, p. 5. Granted membership to Siam. U. N. P. R. GA/303. Elected 
Pierre Mendes-France (France) Joint Chairman of the Boards for coming 
year. U.N. P.R.1IB/85. Short report on meeting: N. Y. T., Oct. 2, 1948, p. 4. 
Summary of 3d annual reports: U. N. B., Oct. 15, 1948, pp. 830-833; 834-835. 


29-October 25 U. N. Security Councit (Berlin Blockade). British, U. 8. and French 
identic notes to Secretary General asked earliest possible consideration of 
blockade. N. Y. T., Sept. 30, 1948, p. 1. Text: p. 4; U. N. B., Oct. 15, 1948, 
p- 825; D. S. B., Oct. 10, 1948, p. 455; U. N. Doc. 8/1020. Annexes: 8/1020/ 
Add. 1. Heard U. 8., British and Soviet representatives Oct. 4. N. Y. T., 
Oct. 5, 1948, p. 1. Texts: pp. 6-7. Russian representative refused Oct. 15 
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to discuss the question. London Times, Oct. 16, 1948, p. 4. Representatives 
of Western Powers answered Oct. 19 questions put to four occupying Powers. 
London Times, Oct. 20, 1948, p. 4; U. N. B., Nov. 1, 1948, p. 852. Member 
countries not directly involved in question proposed compromise the 22d. 
N. Y. T., Oct. 23, 1948, p. 1. Text: p. 2; London Times, Oct. 23, 1948, p. 4. 
Russian veto Oct. 25 blocked compromise. N. Y. 7., Oct. 26, 1948, p. 1; 
London Times, Oct. 26, 1948, p. 4. Text of resolution: U. N. B., Nov. 15, 
1948, p. 925. 

22-October 29 U. N. Security Councit. Summary statements by Secretary General 
of matters of which the Council is seized and of stage reached in their con- 
sideration: U. N. Docs. S/1010, 1021, 1029, 1037, 1050, 1063. 

28 U. N.—Guarp. Text of Secretary General’s report on need for guard: U. N. 
Doc. A/656. 

30-October 7 PROTECTION oF NatTuRE. Conference for Establishment of an Interna- 
tional Union for the Protection of Nature met at Fontainebleau, partly under 
auspices of UNESCO. London Times, Oct. 1, 1948, p. 3. Established an 
International Union with headquarters at Brussels to facilitate codperation 
for nature protection. Short report: London Times, Oct. 12, 1948, p. 3. 

October, 1948 

1 U. N. Non-SELF-GOVERNING TERRITORIES. Report of Special Committee issued. 
Text: U. N. Doc. A/593. 

U. N. Security Councit. Norway, Cuba, and Egypt were elected non-permanent 
members by the General Assembly, effective Jan. 1, 1949, replacing Belgium, 
Colombia and Syria. N. Y. T., Oct. 9, 1948, p. 1; U. N. B., Nov. 1, 1948, 
p. 853; U. N. P. R. GA/329. 

U. N.—MOoNGOLIAN PEOPLE’s Repustic. The Republic re-applied for member- 
ship. Text: U. N. Docs. 8/1035 and Add. 1; A/687 and Add. 1. 

U. N.—ALBANIA. Albania resubmitted membership application. Text: U. N. 
Docs. 8/1033; A/688. 

I. C. J. Judges reélected for 9 years. N. Y. T., Oct. 23, 1948, p. 3; London 
Times, Oct. 23, 1948, p. 3; U. N. B., Nov. 15, 1948, pp. 890, 936-937. 


U. N.—RumaniA. Rumania renewed membership application. N. Y. T., Oct. 
26, 1948, p. 8. Text: U. N. Docs. 8/1051; A/693. 


MULTIPARTITE CONVENTIONS 
Civit RigHts WoMEN. Bogota, April 30, 1948. 
Text: P.A.U. Law and Treaty Ser. No. 27; U. N. Doc. E/CN.6/76, pp. 2-4. 
OopyricgHtT. Berne, Sept. 9, 1886. Revision. Brussels, June 26, 1948. 
Text: Droit d’Auteur, July 15, 1948, pp. 73-87. 
Economic AGREEMENT. Bogot4, May 2, 1948. 
Text (4 languages): P.A.U. Law and Treaty Ser. No. 25. 
Ratification deposited : 
Costa Rica. Oct. 26, 1948. P.A.U. Press Release, Oct. 26, 1948. 
HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications deposited: 
Argentina. Oct. 26, 1948. U. N. P. R. H/202. 
Chile. U. N. B., Nov. 1, 1948, p. 885. 
Monaco. July 8, 1948. U.N. Treaties and International Agreements Registered, 
July, 1948, p. 18. 
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INTER-AMERICAN COFFEE MARKETING AGREEMENT. Protocol. Washington, Sept. 
Nov. 1, 1947. 
Promulgation: 
United States. June 9, 1948. 


INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. 
Ratifications deposited: 
Uruguay. Sept. 28, 1948. 
Venezuela. Oct. 5, 1948. P.A.U. Press Releases, Sept. 28 and Oct. 5, 1948. 


I. B. R. D. Articles of Agreement. Washington, Dec. 27, 1945. 


Signature: 
Austria. Aug. 27,1948. N.Y. T., Aug. 28, 1948, p.5; U. N. P. R. IB/75. 
I. C. J. Statute. Optional Clause. San Francisco, June 26, 1945. 
Declaration communicated: 
Hyderabad. Sept. 8, 1948. U.N. Doc. 8/996. 
Declarations deposited: 
Belgium. July 13, 1948. U.N. Treaties and International Agreements Registered, 
July, 1948, p. 2. 
Bolivia. July 16, 1948. U. N. Treaties and International Agreements Registered, 
July, 1948, p. 4. 
Brazil. March 12, 1948. 
Honduras. Feb. 10, 1948. U. N. Treaties and International Agreements Regis- 
tered, June, 1948, p. 6. 
Pakistan. July 9, 1948. U.N. Treaties and International Agreements Registered, 
July, 1948, p. 2. 


I. L. O. Constitution. Instrument for Amendment of. Montreal, Oct. 9, 1946. 
Ratification deposited: 
United States. June 24, 1948. 
Promulgation: 
United States. Aug. 30, 1948. D. S. B., Oct. 10, 1948, p. 472. 
I. M. F. Washington, Dee. 27, 1945. 
Signature: 
Austria. Aug. 27, 1948. N.Y. T., Aug. 28, 1948, p. 5; U. N. P. BR. IB/75. 
INVALIDITY INSURANCE IN AGRICULTURE. Geneva, June 29, 1933. 
Ratification deposited: 
Poland. Sept. 29, 1948. WN. Y. T., Sept. 30, 1948, p. 11. 
INVALIDITY INSURANCE IN INDUSTRY, COMMERCE, LIBERAL PROFESSIONS AND FOR OUT- 
WORKERS AND DOMESTIC SERVANTS. Geneva, June 29, 1933. 
Ratification deposited: 
Poland. Sept. 29, 1948. N.Y. 7., Sept. 30, 1948, p. 11. 
Oxtp AGE INSURANCE IN AGRICULTURE. Geneva, June 29, 1933. 


Ratification deposited: 
Poland. Sept. 29, 1948. N. Y. T., Sept. 30, 1948, p. 11. 


Otp AGE INSURANCE IN INDUSTRY, COMMERCE, LIBERAL PROFESSIONS, FOR OUTWORKERS 
AND DOMESTIC SERVANTS. Geneva, June 29, 1933. 


Ratification deposited: 
Poland. Sept. 29, 1948. N.Y. T., Sept. 30, 1948, p. 11. 


CHRONICLE OF INTERNATIONAL EVENTS 


Paciric SETTLEMENT. Bogot4, April 30, 1948. 
Text: P.A.U. Law and Treaty Ser. No. 24. 
PEACE TREATY (Italian). Paris, Feb. 10, 1947. 

Ratification deposited: 
Beligum. N. Y. T., Sept. 15, 1948, p. 12. 


Text: T. I. A. S. 1648; G. B. T. 8S. No. 50 (1948), Cmd. 7481. 
Maps annexed thereto: G. B. T. S. No. 51 (1948), Cmd. 7482. 


PoLiTicAL RIGHTS FoR WOMEN. Bogota, April 30, 1948. 
Text (4 languages): P.A.U. Law and Treaty Ser. No. 26; U. N. Doc. E/CN. 6/76, 
pp. 2-3 (English only). 
PRIVILEGES AND IMMUNITIES, UNITED NATIONS. 
Accessions deposited: 
Belgium. Sept. 25, 1948. U.N. P. Rk. L/41. 
Chile. Oct. 15, 1948. N.Y. T., Oct. 16, 1948, p. 2; U. N. P. R. L/42. 
Egypt. Sept. 17, 1948. U.N. P. R. M/495. 
Pakistan. Sept. 22, 1948. U.N. P. R. L/41. 
PusLic HEALTH OFFicE. Protocol. 
Ratifications deposited: 
Burma. July 1, 1948. 
Philippine Republic. July 9, 1948. 
Registered, July, 1948, p. 18. 


RaDIO CONVENTION (Wave Lengths). 


London, Feb. 13, 1946. 


New York, July 22, 1946. 


U. N. Treaties and International Agreements 


Copenhagen, Sept. 15, 1948. 

Signatures: Albania, Belgium, Byelorussia, Bulgaria, Czechoslovakia, Denmark, Fin- 
land, France, Greece, Hungary, Ireland, Italy, Monaco, Morocco and Tunisia, 
Norway, Netherlands, Poland, Portugal, Rumania, Switzerland, United Kingdom, 
Ukraine, U.S.S.R., Vatican City, Yugoslavia. London Times, Sept. 17, 1948, p. 4. 

REFUGEE ORGANIZATION. Constitution. Flushing Meadow, N. Y., Dec. 15, 1946. 

Signature: 
Denmark. Aug. 20, 1948. 
In force Aug. 20, 1948. U. N. P. R. IRO/84. 
Members: U. N. P. R. IRO/85. 
SIcKNESS INSURANCE. (Agriculture). 
Ratification deposited: 
Poland. Sept. 29, 1948. 


Geneva, June 15, 1927. 


N. Y. T., Sept. 30, 1948, p. 11. 


SICKNESS INSURANCE FOR WORKERS IN INDUSTRY, COMMERCE, AND DOMESTIC SERVANTS. 
Geneva, June 15, 1927. 


Ratification deposited: 
Poland. Sept. 29, 1948. WN. Y. T., Sept. 30, 1948, p. 11. 
SuGAR PRODUCTION AND MARKETING. 


Protocol. London, August 31, 1948. 

Signatures: Australia, Belgium, Brazil, Cuba, Czechoslovakia, Dominican Republic, 
France, Great Britain, Haiti (ad referendum), Netherlands, Peru, Philippine Re- 
public, Poland, Portugal, South Africa, United States, Yugoslavia. 

Text: G. B. T. 8. No. 73 (1948), Cmd. 7542. 


WorRKMEN’sS COMPENSATION FOR OCCUPATIONAL DISEASES. Geneva, June 10, 1925. 
(Revised 1934) 


Ratification deposited: 
Poland. Sept. 29, 1948. N.Y. T., Sept. 30, 1948, p. 11. 


DorotHy R. Dart 


JUDICIAL DECISIONS 


By W. BisuHop, JR. 


Of the Board of Editors 


[ With the assistance of Richard P. Bray and H. H. Liebhafsky, made possible by the 
Wm. W. Cook Legal Research Endowment of the University of Michigan Law School] 


DIGESTS 


War crimes trials—U. 8. review of decision of Tokyo international 
tribunal. 

Hirota ET Au. v. Douatas MacArtuur. 17 Law Week 4043; 
69 S. Ct. 157. 

United States Supreme Court, Dec. 6, 1948. Jackson, J. 


The Supreme Court decided, 5 to 4, to hear petitions for habeas corpus 
filed by certain defendants convicted by the International Military Tribunal 
sitting in Japan. With the Court otherwise divided four to four, Justice 
Jackson refused to disqualify himself because of his connection with the 
Niirnberg war crimes trials, and joined with Justices Black, Douglas, 
Murphy and Rutledge in voting for ‘‘whatever temporary restraints or 
writs they see fit to grant for the purpose of bringing on any hearings or 
arguments they want to hear as a basis for reaching their final decision.’’ 
Justice Jackson stated that he was not expressing any opinion as to the 
merits of this attempt to appeal to the Supreme Court, but gave his reasons 
for taking this step. Pointing out that on similar attempts to appeal from 
the decisions in trials of German war criminals, the Court had divided four 
to four (citing Milch v. United States, 332 U. S. 789, Brandt v. United 
States, 333 U. S. 886, and other cases), on the question whether it should 
undertake the review of such decisions, he said: 


This publie division of the Court, equal if I do not participate, puts 
the United States before the world, and particularly before Oriental 
peoples, in this awkward position: Having major responsibility for the 
capture of these Japanese prisoners, it also has considerable responsi- 
bility for their fate. If their plea ends in stalemate in this Court, the 
authorities have no other course but to execute sentences which half of 
this Court tells the world are on so doubtful a legal foundation that 
they favor some kind of provisional relief and fuller review. The fact 
that such a number of men so placed in the United States are of that 
opinion would for all time be capitalized in the Orient, if not else- 
where, to impeach the good faith and to discredit the justice of this 
country, and to comfort its critics and enemies. 

The other possible course is to assert a tentative jurisdiction in this 
Court to stay and order hearings in these proceedings. This is like- 


170 


JUDICIAL DECISIONS 171 


wise bound to embarrass the United States. On American initiative, 
under direction of the President as Commander-in-Chief, this country 
invited our Pacific allies, on foreign soil, to codperate in conducting a 
grand inquest into the alleged crimes, including the war guilt, of these 
defendants. Whatever its real legal nature, it bears the outward ap- 
pearance of an international enterprise, undertaken on our part under 
the war powers and control of foreign affairs vested in the Executive. 
For this Court now to call up these cases for judicial review under ex- 
clusively American law can only be regarded as a warning to our as- 
sociates in the trials that no commitment of the President or of the 
military authorities, even in such matters as these, has finality or 
validity under our form of government until it has the approval of this 
Court. And since the Court’s approval or disapproval cannot be 
known until after the event—usually long after—it would substantially 
handicap our country in asking other nations to rely upon the word or 
act of the President in affairs which only he is competent to conduct. 


I do not regard myself as under a legal disqualification in these 
Japanese cases under the usages as to disqualification which prevail in 
this Court. While I negotiated the international Charter under which 
the Nazi war criminals were tried and also represented the United 
States in that Four-Power trial, the Japanese were not tried under that 
Charter but under a later and, in respects relevant to the present con- 
troversy, a somewhat different charter, promulgated by different 
authority. Of course, I participated in formulating basic rules on the 
subject of war crimes. But it is not the custom of this Court that a 
Justice disqualifies from passing on a particular case because he ac- 
tively participated as a Senator or Representative in making the law 
under which it was tried. Nor has it been considered necessary to 
disqualify himself because he has handled eases which involved the 
same law or crimes as those involved in the case before him. I have 
had no participation either in the basic degision to hold war crimes 
trials in the Orient or as to the manner in which they should be con- 
ducted. Nevertheless, I have been so identified with the subject of 
war crimes that, if it involved my personal preferences alone, I should 
not sit in this ease. 

But the issues here are truly great ones. They only involve decision 
of war crimes issues secondarily, for primarily the decision will estab- 
lish or deny that this Court has power to review exercise of military 
power abroad and the President’s conduct of external affairs of our 
Government. The answer will influence our Nation’s reputation for 
continuity of policy for a long time to come... . 

If I add my vote to those who favor denying these applications for 
want of jurisdiction, it is irrevocable. The Japanese will be executed 
and their partisans will forever point to the dissents of four members 
of the Court to support their accusation that the United States gave 
them less than justice. This stain, whether deserved or not, would be 
impressed upon the record of the United States in Oriental memory. 
If, however, I vote with those who would grant temporary relief, it 
may be that fuller argument and hearing will convert one or more of 
the Justices on one side or the other from the views that have equally 
divided them in the German cases. In those cases I did not feel at 
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liberty to cast the deciding vote and there was no course to avoid 
leaving the question unresolved. But here I feel that a tentative as- 
sertion of jurisdiction, which four members of the Court believe does 
not exist, will not be irreparable if they ultimately are right. To let 
the sentences be executed against the dissent of four members will be 
irreparably injurious even if they are wrong, and if their minds are 
open, as it is understood, to further persuasion, I would not want to be 
responsible for eliminating even a faint chance of avoiding dissents in 
this matter. Our allies are more likely to understand and to forgive 
any assertion of excess jurisdiction against this background than our 
enemies would be to understand or condone any excess of scruple about 
jurisdiction to grant them a hearing. 


On December 20, 1948, the Supreme Court delivered the following 
opinion : 
PER CURIAM. 

The petitioners, all residents and citizens of Japan, are being held in 
custody pursuant to the judgment of a military tribunal in Japan. Two 
of the petitioners have been sentenced to death, the others to terms of im- 
prisonment. They filed motions in this Court for leave to file petitions 
for habeas corpus. We set all the motions for hearing on the question of 
our power to grant the relief prayed and that issue has now been fully 
presented and argued. 

We are satisfied that the tribunal sentencing these petitioners is not a 
tribunal of the United States. The United States and other allied coun- 
tries conquered and now occupy and control Japan. General Douglas 
MacArthur has been selected and is acting as the Supreme Commander 
for the Allied Powers. The military tribunal sentencing these petitioners 
has been set up by General MacArthur as the agent of the Allied Powers. 

Under the foregoing circumstances the courts of the United States have 
no power or authority to review, to affirm, set aside or annul the judgments 
and sentences imposed on these petitioners and for this reason the motions 
for leave to file petitions for writs of habeas corpus are denied. 

Mr. Justice Doua.uas concurs in the result for reasons to be stated in 
an opinion. 

Mr. Justice MurpHy dissents. 

Mr. JUSTICE RUTLEDGE reserves decision and the announcement of his 
vote until a later time. 

Mr. JusTICE JACKSON took no part in the final decision on these motions. 


Leased bases—status as ‘‘possession of U. 8.’’—jurisdiction. 


VERMILYA-BROWN Co. v. CONNELL ET AL. 17 Law Week 4033; 69 S. 
Ct. 140. 
United States Supreme Court, Dec. 6, 1948. Reed, J. 


This was an appeal from the decision of the Cireuit Court of Appeals, 
164 F.(2d) 924, this Journau, Vol. 42 (1948), p. 482, holding that the 
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United States air base in Bermuda leased from the British Government 
under the agreement and lease of 1940-1941 (55 Stat. 1560) was a ‘‘ posses- 
sion’’ of the United States for purposes of the Fair Labor Standards Act 
of 1938. Affirmed. Delivering the opinion of the Court, Justice Reed 
said in part: 


Recognizing that the determination of sovereignty over an area is for 
the legislative and executive departments, Jones v. United States, 137 
U. S. 202, does not debar courts from examining the status resulting 
from prior action. . . . We have no occasion for this opinion to differ 
from the view as to sovereignty expressed ‘‘for the Secretary of State’’ 
by The Legal Adviser of the Department of State in his letter of 
January 30, 1948, to the Attorney General in relation to further legal 
steps in the present controversy after the judgment of the Court of 
Appeals. It was there stated: ‘‘The arrangements under which the 
leased bases were acquired from Great Britain did not and were not 
intended to transfer sovereignty over the leased areas from Great 
Britain to the United States.’’ Nothing in this opinion is intended to 
intimate that we have any different view from that expressed for the 
Secretary of State. In the light of the statement of the Department 
of State, we predicate our views on the issue presented upon the postu- 
late that the leased area is under the sovereignty of Great Britain 
and that it is not territory of the United States in a political sense, 
that is, a part of its national domain. 

We have no doubt that Congress has power in certain situations, to 
regulate the actions of our citizens outside the territorial jurisdiction 
of the United States whether or not the act punished occurred within 
the territory of a foreign nation. This was established as to crimes 
directly affecting the Government in United States v. Bowman, 260 
U.S. 94. This Court there pointed out, p. 102, that clearly such legis- 
lation did not offend the dignity or right of sovereignty of another 
nation. See Blackmer v. United States, 284,U. S. 421, 437; Skiriotes 
v. Florida, 313 U. 8. 69, 73, 78. A fortiori civil controls may apply, 
we think, to liabilities created by statutory regulation of labor con- 
tracts, even if aliens may be involved, where the incidents regulated 
occur on areas under the control, though not within the territorial 
jurisdiction or sovereignty of the nation enacting the legislation. . . 
This power . . . does not depend upon sovereignty in the political or 
any sense over the territory. .. . 


Finding that under the powers conferred by the lease the United States is 
authorized to enact such legislation as the Fair Labor Standards Act, the 
Court said that the problem is one of statutory construction. Saying that 
‘‘possession’’ is not a ‘‘word of art,’’ and that in the Act itself ‘‘no such 
definite indication of the purpose to include or exclude leased areas .. . 
appears,’’ the Court added: 


Under such circumstances, our duty as a Court is to construe the word 
““possession’’ as our judgment instructs us the lawmakers, within con- 
stitutional limits, would have done had they acted at the time of the 
legislation with the present situation in mind. 
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The word ‘‘possession’’ in the Act includes far off islands whose 
economy differs markedly from our own. . .. When one reads the 
comprehensive definition of the reach of the Fair Labor Standards Act, 
it is difficult to formulate a boundary to its coverage short of areas 
over which the power of Congress extends, by our sovereignty or by 
voluntary grant of the authority by the sovereign lessor to legislate 
upon maximum hours and minimum wages. Under the terms of the 
lease, we feel sure that the house of assembly of Bermuda would not 
also undertake legislation similar to our Fair Labor Standards Act to 
control labor relations on the base. Since citizens of this country 
would be numerous among employees on the bases, the natural legis- 
lative impulse would be to give these employees the same protection 
that was given those similarly employed on the islands of the Pacific. 

. it is a matter of statutory interpretation as to whether or not 
statutes are effective beyond the limits of national sovereignty. It 
depends upon the purposes of the statute. Where as here the purpose 
is to regulate labor relations in an area vital to our national life, it 
seems reasonable to interpret its provisions to have force where the 
nation has sole power, rather than to limit the coverage to sovereignty. 


Chief Justice Vinson and Justices Frankfurter and Burton joined in a 
dissenting opinion by Justice Jackson, which regarded the real question as 
not whether Congress could regulate labor conditions in the bases, but 
whether, for purposes of the existing legislation, the leased base could be 
considered a ‘‘possession’’ of the United States. Referring to the history 
of the leases, the dissenters said : ‘‘ But if American interests neither require 
nor admit of the assumption that the bases have become our possessions, 
the bounds of the grant as understood and expressed by Great Britain 
deny it with even more compelling force.’’ Stating that under the lease 
the ‘‘right of the United States in war time or emergency . . . to conduct 
military operations . . . is without bounds or restrictions except for a 
pledge of good neighborliness and friendly codperation in their exercise,”’ 
they emphasized that the terms ‘‘deny every commercial and political right 
to the United States except as they are incidental and appurtenant to this 
primary military usufruct.’’ 


Alien property controls—effect of appointment of receiver by State 
court. 

CLARK v. Propper. 169 F. (2d) 324. 

U. S. Cireuit Ct. App., 2d Cireuit, Aug. 3, 1948. Clark, Ct. J. 


The court affirmed an order of the District Court (Markham v. Taylor, 
70 F. Supp. 202) granting a motion for a summary judgment against the 
receiver, in an action seeking to determine whether a temporary receiver 
for an Austrian codperative society, appointed by a New York State court 
on June 12, 1941 (appointment made permanent on September 29, 1941), 
had such title as to defeat a freezing order of the Executive (Ex. Order 
8389, 5 F. R. 1400, as amended by Executive Order 8785, June 14, 1941, 
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12 U.S.C.A. No. 95a note) and a seizure September 4, 1943, by the Alien 
Property Custodian. The court held that on June 14, 1941, when the 
Executive Order forbade any unlicensed transfer of the property, the 
temporary receiver had a power to reduce the assets to his possession but no 
title, since under New York law a temporary receiver pendente lite does not 
obtain title. The court upheld the Treasury Department General Ruling 
No. 12 and the Department interpretation of it in Public Cireular, Au- 
gust 2, 1946 (11 F. R. 8351) to the effect that ‘‘the judicial process cannot, 
without a license or other authorization from the Secretary of the Treasury, 
operate to transfer or create any interest in blocked property.’’ The court 
also rejected the receiver’s contention that the instant action should be 
dismissed or stayed pending the obtaining of a State court ruling, saying: 


. . . this case involves also unusually important federal rights, whose 
construction is at once more difficult and more far-reaching than any 
question of state’s rights here involved. Such federal ruling as to 
wartime powers is not of the sort which can properly await long de- 
lays found a necessary concomitant to the seeking of state guidance in 
special cases. 


Alien enemy property controls—set-off by debtor. 
CuARK v. MANUFACTURERS’ TrusT Co. 169 F. (2d) 982. 
U. S. Cireuit Ct. App., 2d Cireuit, Aug. 5, 1948. Swan, Ct. J. 


In an action by the Attorney General, as successor to the Alien Property 
Custodian, under the Trading with the Enemy Act, defendant American 
bank acknowledged indebtedness to the Deutsche Reichsbank, an instru- 
mentality of the German Government, but asserted a right of set-off arising 
out of independent transactions between itself and the German Govern- 
ment. The court held that ‘‘in harmony with'the principle that an ad- 
mitted debt owed to an enemy must be paid over, the Custodian was en- 
titled to recovery and the Bank must have recourse to § 9 to litigate its 
asserted right of set-off,’’ the court distinguishing Simon v. Miller, 298 
F. 520 (1924). 


Aliens—exclusion—right to judicial trial of claim of citizenship. 
CARMICHAEL v. DELANEY. 170 F. (2d) 239. 
U. S. Cireuit Ct. App., Ninth Circuit, Oct. 18, 1948. Healy, Ct. J. 


A seaman who was a resident of the United States, and who claimed to 
be a citizen, was the subject of an exclusion order issued by the Immigra- 
tion and Naturalization Service, on the theory that he had traveled to 
foreign ports while in the U. S. Maritime Service during the war. He had 
not voluntarily elected a foreign destination. 

The court held that he could not be subject to an exclusion order, since 
his return did not constitute ‘‘entry’’ under the immigration laws. ‘‘It 
was not the seaman’s voluntary act but the exigencies of a war in which 
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he was a participant that brought him to foreign ports . . . exclusion 
from the land . . . would seem to be the penalty exacted for his having 
volunteered to serve it in a dreadful hour of its history.’’ Although he 
was under no compulsion to enter the maritime service, the court was not 
prepared to hold that he ought to have anticipated being ordered into the 
service of a ship destined for foreign waters. 

The resident is entitled on habeas corpus to judicial trial of his substan- 
tially supported claim of citizenship. Refusing to follow the distinction 
made in United States v. Ju Toy, 198 U. S. 253; Tang Tun v. Edsell, 223 
U. S. 673, and Ng Fung Ho v. White, 259 U. S. 276, to the effect that an 
administrative finding regarding citizenship is conclusive on the courts in 
ease of one excluded when seeking to enter the United States, but not con- 
elusive in a deportation case, the court said: 


To one in appellee’s situation exclusion is in substance and practical 
effect the equivalent of banishment. It involves the same severance 
from home and existing ties that the individual suffers who is expelled 
from the country in a proceeding to deport. . . . The sole distinction 
resides in the mere matter of nomenclature. The distinction, we think, 
is of no moment insofar as concerns the Constitutional guaranty of due 
process of law. 


Enemy aliens—removal—duration of war—effect of treaty of 1911. 
ZENSO ARAKAWA ET AL. Vv. CLARK, ATTY. GEN., ET AL. 79 F. Supp. 468. 
U.S. Dist. Ct., E.D. Pa., June 4, 1947. Ganey, D. J. 


Nationals of Japan held for removal as alien enemies sought habeas 
corpus on the grounds that there is no longer a ‘‘declared war’’ within the 
meaning of the Alien Enemy Act and therefore no authority under it for 
their removal; that in the absence of diplomatic relations with Japan, they 
eannot be deported to that country; and that the Treaty of Commerce and 
Navigation of 1911 with Japan has impliedly amended the Act with respect 
to them, preventing their being considered ‘‘alien enemies.’’ The petition 
was denied. The court said: 

a state of war still exists between the United States and those nations 
which were formerly known as the Axis countries. The fact that the 
latter countries have surrendered unconditionally, and that the Presi- 
dent of the United States has officially proclaimed that hostilities have 
ceased, has not officially terminated the war. No peace treaty between 
the United States and Japan has been signed and ratified by the 
Senate, nor has any joint resolution by Congress or executive procla- 
mation been made terminating the war. 


In reply to the second contention, the court noted that ‘‘relators seem 
to infer that the consent of the country to which they will be sent must be 
obtained before they may be removed to that country. The relators are 
in no position to raise that question. ... Even if we assume that they 
could raise the question . .. our military forces ... are in control of 
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Japan, and . . . therefore the permission for their entry into that country 
will be presumed.’’ It was apparent from the terms of the treaty, the 
court said, ‘‘that it was the intention of the United States and the other 
party that the treaty was not to be perpetual, but was to continue only at 
the will of either,’’ and therefore ‘‘no rights became vested as a result of 
the treaty’’; the court concluded that the treaty was suspended or abro- 
gated by the war, because ‘‘the carrying out of [its] terms would be in- 
compatible with the existence of a state of war,’’ adding that ‘‘ Whether 
the treaty had been terminated prior to the outbreak of war .. . is not 
clear.’’ 


Territory—title by conquest—Okinawa. 
BREWER v. UNITED States. 79 F. Supp. 405. 
U. S. Dist. Ct., N.D. Calif., Feb. 18, 1948. Goodman, D. J. 


The court granted the Government’s motion to dismiss an action under 
the Federal Tort Claims Act, 28 U.S.C.A. § 921, on the grounds that 
Okinawa was a ‘‘foreign country,’’ despite plaintiff’s contention that by 
military conquest it had become ‘‘ part of the domain of the United States.”’ 
The court said: ‘‘under international law and our own, conquest alone does 
not make a foreign country any less foreign, at least so far as the reach of 
the statutes of the United States is concerned.’’ It added that ‘‘it appears 
... that the Department of State... has declared Okinawa to be 
foreign territory under military occupation of the United States.’’ 


Alien property controlsx—Trading With the Enemy Act—effect of war 
on treaty. 

BuaNkK v. CuaRK. 79 F. Supp. 373. 

U.S. Dist. Ct., E. D. Pa., Aug. 12,1948. Ganey, D. J. 


In November, 1945, decedent, a resident and citizen of Pennsylvania, died 
intestate, leaving both real and personal property in that State. On Feb- 
ruary 4, 1947, the Orphans’ Court of Philadelphia County concluded that 
seven cousins of the decedent were entitled to inherit as next of kin. An- 
other cousin, Weller, a German national, executed documents on January 
16, 1947, in Germany purporting to be a power of attorney granted to 
the plaintiff, Blank, an attorney. A French lawyer, residing at Stras- 
bourg, France, had cabled Blank on February 10, 1947, to enter an ap- 
pearance before the Orphans’ Court in the proceeding then before it, and 
sent Blank the documents. On February 26, the Orphans’ Court included 
Weller as an heir entitled to one-eighth interest in the estate. On March 
31, the defendant, as successor to the Alien Property Custodian, vested in 
himself all right, title, and interest of Weller in the estate. Plaintiff filed 
notice of claim for return of the fractional interest of the vested estate on 


April 28, 1947, and filed this action on May 15, prior to decision on that 
claim. 
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The court upheld the motion to dismiss the complaint, and stated that the 
sole remedy for the attorney’s claim for costs and reasonable value of his 
services was a matter covered by Section 34 of the Trading With the 
Enemy Act as amended, 50 U.S.C.A. Appendix, § 34(i). 

Although Article IV of the treaty of December 8, 1923, between the 
United States and Germany (44 Stat. 2132) has not been abrogated, and 
permits Weller to inherit that portion of the estate involving real property, 
and the law of Pennsylvania (68 P.S. § 23) permits him to inherit per- 
sonal property, the transaction purporting to give plaintiff a power of 
attorney was prohibited by the Trading With the Enemy Act, and General 
Ruling Number 11 (8 Fed. Reg. 12,287, 31 CFR, 1943, Supp., App. A, p. 
1310), by the Secretary of the Treasury under Executive Order 8389 (3 
CFR 1941, Supp., p. 225, 12 U.S.C.A. 95a note). ‘“‘It is... obvious 
that the transaction in this case was accomplished by a means prohibited 
by such ruling.’’ The plaintiff’s claim that the transactions in question 
were exempted by the Treasury’s general ruling contained in Section 1 
of Public Cireular 34, and that communications between himself and the 
French attorney were only for the purpose of ascertaining facts, was re- 
jected by the court: ‘‘This may have been true of the communications 
leading up to the documents which purported to grant a power of attorney 
and transfer an interest in property. Clearly the latter were not limited 
to the conditions in the proviso of Public Cireular No. 34.’’ Control by 
the State court was held to be no bar to the vesting of the property in the 
Alien Property Custodian or his successor. In the absence of a license 
from proper authority, neither the plaintiff nor Weller could assert a claim 
under 9 (a) of the Trading With the Enemy Act, without violating Execu- 


tive Order 8389. 


Deportation—procedure—release on bond. 

Unitep STATES EX REL. CAMMARATA v. MILLER ET AL. 79 F. Supp. 
643. 

U.S. Dist. Ct., S.D. N. Y., April 20, 1948. Ryan, D. J. 


Where the sole ground of the alien’s deportation was his conviction of 
robbery in Detroit more than 16 years ago, and the alien had filed a pardon 
application with Michigan Board of Pardons and the Governor and had 
also filed a motion for a new trial in the court which had entered judgment 
of conviction, it was held that the denial by the Commissioner of the alien’s 
application for temporary release on bond to enable him to aid in the at- 
tempt to establish his innocence was abuse of discretion. The court further 
found that it had jurisdiction to review a final order of deportation when 
an action was brought under the form of a ‘‘Petition for Review’’ as weil 
as when brought as a habeas corpus proceeding, relying upon Trinler v. 
Carusi (C.C.A. 3d), 166 F. (2d) 457, this Journau, Vol. 42 (1948), p. 715. 
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Naturalization—unwillingness to bear arms against native country. 
PETITION OF Crescenzi. 79 F. Supp. 461. 
U. S. Dist. Ct., S.D. N. Y., June 25, 1948. Rifkind, D. J. 


Where petitioner, an Italian, testified in a naturalization hearing that 
he was willing to bear arms for the United States against any country other 
than Italy, that he would bear arms against Italy if he were forced to, and 
that he would be willing, in the event of a war between the United States 
and Italy, to do anything for the United States other than to bear arms, it 
was held that such unwillingness to bear arms against his native land did 
not constitute a bar to his naturalization, the court relying on Girouard v. 
United States, 328 U. S. 61: 


In that case the applicant expressed unwillingness to bear arms against 
any country by reason of his religious scruples. I do not read the 
Court’s opinion as limited by that circumstance. . . . Since unwilling- 
ness to bear arms is in and of itself not a bar to naturalization and 
since the facts of the instant case do not, in my judgment, lead to the 
inference that the applicant is not attached to the principles of the 
Constitution or not well disposed to the good order and happiness of 
the United States, the petition is granted. 


Naturalization—alien liable to deportation. 
IN RE Popper. 79 F. Supp. 530. 


U.S. Dist. Ct., $.D. N. Y., July 1, 1948. Rifkind, D. J. 


Naturalization was granted to petitioner, who was lawfully admitted 
to the United States for permanent residence in 1914. A warrant was 
issued for her deportation in 1918, on grounds of misbehavior subsequent 
to entry, and that she was at the time of her entry likely to become a public 
charge, but she was later paroled. In 1934 the deportation warrant was 
amended to direct deportation to Czechoslovakia; when that country re- 
fused her a passport, she was released and no further action was taken by 
the Immigration and Naturalization Service. The court said that ‘‘the 
residence contemplated by the naturalization statute must be a legal resi- 
dence,’’ but held that the issuance of the deportation warrant did not make 
petitioner’s originally lawful residence thereafter unlawful. Congress had 
not said her residence was unlawful, as it had done in cases under the 
Chinese Exclusion Act. If the Government’s contention were sound, any 
one who committed an act subjecting himself to deportation, though no 
warrant ever issued, could not thereafter be naturalized, regardless of good 
behavior during the statutory period. Citing United States v. Waskowski, 
158 F. (2d) 962 (C.C.A. 7th, 1947), the court said such was not the law. 
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Naturalization—residence—domicile in U. S. required. 
PETITION OF CorrEA. 79 F. Supp. 265." 
U.S. Dist. Ct., W.D. Texas, Aug. 11, 1948. Thomason, D. J. 


Where a Mexican national worked as a waiter in El] Paso, Texas, renting 
an unfurnished room there, but owned a home in Juarez, Mexico, just 
across the river, where his wife and « .idren lived and he spent three or 
four nights a week, it was held that .e had not ‘‘resided’’ in the United 
States for a continuous five-year period, a condition precedent to naturali- 
zation under the Nationality Act of 1940, §307(a). The court stated: ‘‘In 
the naturalization statute the term ‘resided in the United States’ is used 
in the sense of having a domicile in the United States,’’ citing Petition of 
Oganesoff, D.C., 20 F. (2d) 978, in support of its position. Also cited was 
In re Barron, D.C., 26 F. (2d) 106, where, on similar facts, the court held 
that ‘‘residence depends largely on intention, [and] the intention is to be 
gathered from the acts of the petitioner rather than from his declarations.’’ 


Nazi conversion of property—statute of limitations—whether tolled by 
war. 

BERNSTEIN v. M. V. NEDERLANDSCHE-AMERIKAANSCHE STOOMVAART- 
Maatscnapply. 79 F. Supp. 38. 

U.S. Dist. Ct., S.D. N. Y., Aug. 12, 1948. Ryan, D. J. 


Plaintiff’s prior attempt to sue for conversion of vessels, alleged to have 
been transferred by duress and coercion of Nazi officials while he was 
himself in detention in Germany, had been dismissed, and his amended 
complaint thereafter dismissed on the ground that the statute of limitations 
barred his action, 76 F. Supp. 335, this JourNau, Vol. 42 (1948), p. 726. 
Plaintiff, who had resided in New York since October 31, 1933, moved for 
a rehearing, relying on an amendment to Section 13, New York Civil 
Practice Act, approved by the Governor on April 6, 1948, which tolled 
the Statute of Limitations in cases where the cause of action ‘‘arose in a 
foreign country with which the United States or any of its allies was then 
or subsequently at war, or in territory then or subsequently occupied by the 
government of such foreign country,’’ for the period ‘‘during which such 
foreign country was at war with the United States or any of its allies, or 
during which such territory was so occupied.”’ 

Since the amendment had not yet been construed by a New York State 
court, the Federal court exercised its ‘‘independent judgment in con- 
struing it,’’ and held the amendment inapplicable to a resident plaintiff, 
relying on previous State court decisions construing Section 13 prior to 
the amendment. 
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Naturalization—‘‘good moral character.’’ 
In RE Lipsitz’ NATURALIZATION. 79 F. Supp. 954. 
U. S. Dist. Ct., D. Md., Sept. 21, 1948. Coleman, D. J. 


Petitioner, a Lithuanian national, resident in Maryland since 1913, ap- 
plied for naturalization in 1948. Five years and nine days before, in 
1943, he had been released uncon” vionally from the Maryland State Peni- 
tentiary, after serving ten years fv. the crime of extortion of money and a 
related kidnapping. He had received a pardon, and sentence had been 
reduced three years by good behavior. The court denied naturalization 
despite the petitioner’s contention that he had demonstrated ‘‘good moral 
character’’ as required by 8 U. S. Code Annotated, par. 707 (a), saying: 
‘‘The statute does not draw a curtain across any part of the petitioner’s 
past.’’ The statute merely sets the five-year period of good behavior as 
a condition precedent to consideration of the application. It sets forth 
the ‘‘minimum requirement that a petitioner for naturalization must meet.’’ 
The court in the reasonable exercise of its discretion may look at the prior 
record of the petitioner to see if it is ‘‘so bad, or if good, is so relatively 
recent as to raise a material doubt’’ as to whether or not naturalization 
should be denied. 


Effect of Netherlands expropriation decrees. 

STaTE oF NETHERLANDS Vv. FEDERAL RESERVE BANK OF NEw York and 
V. J. ARCHIMEDES, INTERPLEADED DEFENDANT. 

U.S. Dist. Ct., S.D. N. Y., Sept. 30, 1948.* Medina, D. J. 


The court permitted a replevin action to be brought by the Netherlands 
Government seeking to obtain securities looted by the Germans during their 
occupation of Holland in World War II, where title was based on ex- 
propriation by the Netherlands Government in exile. The court stated 
that nothing in the expropriation decree offended the policy of the United 
States or of the State of New York, and that the decree was thus entitled 
to comity, citing Anderson v. N. Y. Transandine Handelmaatschappij 
(1942), 289 N. Y. 9, 43 N. E. 2nd 502; Oetjen v. Central Leather Co. (1918), 
246 U. S. 297; U. 8. v. Pink (1942), 315 U. S. 203, 245; U. S. v. Belmont 
(1937), 301 U. S. 324, 333-337, and other expropriation cases. 


Alten property controls—transfer by judicial process. 
CLARK v. CHASE NATIONAL BANK. 

CuarRK v. FEDERAL RESERVE BANK oF N. Y. 

U.S. Dist. Ct., S.D. N. Y., Oct. 1, 1948.* Bondy, D. J. 

In one of two actions involving similar questions of law, the Attorney 
General, as successor to the Alien Property Custodian, moved for a decree 
declaring that he was entitled to the possession of the balance remaining to 
the credit of the Deutsche Reichsbank on the books of the respondent, 

* Ms. copy of opinion supplied by Dr. Martin Domke. 
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Federal Reserve Bank of New York; and in the other he moved for a decree 
declaring that respondents, Zittman, McCarthy, and McCloskey, as sheriff, 
did not obtain any lien or other interest in accounts of the Reichsbank- 
Direktorium or Deutsche Golddiskontbank on the books of the respondent 
Chase National Bank, and that the petitioner was entitled to the balance 
remaining in such accounts. The decree was awarded in both actions. 

Zittman, in December, 1941, brought an action in a New York court 
against the Deutsche Reich and Deutsche Golddiskontbank, as German 
nationals, to recover money allegedly due him, and in January, 1942, 
McCarthy brought action in the same court against the Deutsche Reichsbank 
on a similar claim. At the commencement of these actions, respondent 
McCloskey, as sheriff, purported to levy on the balance due upon the ac- 
counts of the German banks in the respondent banks, pursuant to attach- 
ments issued by the courts. Judgments by default were entered in favor 
of both plaintiffs in the State courts after service of summons by publica- 
tion. The accounts had been blocked by the United States on June 16, 
1941, and the judgments were not paid. 

The respondents claimed that the attached accounts were in the custody 
of the State court; that giving possession of them to the Attorney General 
would be an unlawful interference with that custody; that full faith and 
eredit must be given to the State attachment proceedings, and that vesting 
of the property in the Custodian would be a taking of property without 
due process of law. 

The court rejected these contentions, holding itself bound by the de- 
cision in Clark v. Propper, 169 F. (2d) 324, supra, p. 174, that Executive 
Order 8389 as amended applies to transfers by judicial process, and that 
judicial process cannot, without license or other authorization from the 
Seeretary of the Treasury, create any interest in blocked property. The 
court did not answer the full faith and credit clause violation, or lack of 
due process arguments of the respondents, but cited this case. The court 
admitted that the decision in Clark v. Propper disagreed with the New 
York decision in Singer v. Yokohama Specie Bank, 293 N. Y. 542. It 
distinguished another New York case, Commission for Polish Relief v. 
Banca Nationala A Rumaniei, 288 N. Y. 332, saying that there the United 
States as amicus curiae supported the attachment involved as inoffensive to 
public policy, while in the instant case it denied that the attachment re- 
sulted in any rights being acquired by the parties. The court said that, 
under Treasury Department General Ruling No. 12 (4): 


while a transfer of blocked property shall be valid and enforceable 
for the purpose of determining for the parties to an action the rights 
and liabilities litigated, no attachment, judgment or other judicial 
process shall confer any greater interest in any blocked property than 
the owner of such property could create by voluntary act prior to the 
issuance of a license. 


JUDICIAL DECISIONS 


War—duration. 
WALLer v. UNITED States. 78 F. Supp. 816. 
U. S. Court of Claims, June 28, 1948. Whitaker, J. 


The Government’s amendment of an oil supply contract for the period 
August 1, 1946, to July 31, 1947, under authority of an Executive Order 
which permitted such amendment ‘‘whenever, in the judgment of the . . 
Treasury Department ... the prosecution of the war is thereby facili- 
tated,’’ was questioned by the Comptroller General on the ground that this 
amendment could not facilitate the prosecution of the war, because the 
war had long since ceased. The court held for the claimant, saying: 


We are unable to agree with this contention. No treaty of peace has 
been signed with either Germany or Japan, our troops were in occupa- 
tion of these countries in whole or in part, and the administration of 
their governmental affairs was either wholly or in part subject to the 
control of our forces. It cannot be said that the war is over so long as 
the enemy countries are occupied by our troops. 


It also held that ‘‘the courts are foreclosed from inquiring into the question’’ 
of actual facilitation of the prosecution of the war, since Congress author- 
ized the amendment of these contracts in the discretion of the Executive 
Department. 


Nationality jure sanguinis—acknowledged illegitimate child. 

COMPAGNIE GENERALE TRANSATLANTIQUE UV. UNITED STATES. 78 F. 
Supp. 797. 

U. S. Court of Claims, June 28, 1948. Madden, J. 


Where a Puerto Rican father acknowledged Cuban-born illegitimate 
children as his before a Cuban judge, the effect of which under Cuban 
law was not to legitimatize them, but merely to give them rights with re- 
spect to his surname, support, and estate, it was held that they were ‘‘chil- 
dren’? under the Act of May 24, 1934, 48 Stat. 797, which bestowed 
citizenship upon ‘‘any child’’ born abroad of an American citizen father 
or mother, so that a transportation company could recover a fine imposed 
by the Secretary of Labor for bringing alleged aliens to Puerto Rico. 

The court said that the words ‘‘any child’’ did not include an unacknowl- 
edged illegitimate child; but that the purpose of the Act was apparently 
to ‘insure that the child had in it the bleod of an American citizen and 
that that fact would be evident without the uncertainties of a contested 
trial of paternity.’’ It added that ‘‘in at least a majority of the American 
States, what was done by Serrano to make his children legitimate, or 
much less than what he did, would have made them legitimate.’’ Thus, an 
interpretation of the Act such that these children fell within its terms ‘‘in 
no way offends the mores of this Country,’’ and they may be held to be 
American citizens. 
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Jurisdiction—sovereign immunity—government-owned merchant vessel. 
THE Baga CauirorniA. 1948 A.M.C. 1560. 
U. S. District Court, Canal Zone, July 9, 1948. Hancock, D. J. 


Libels in rem and in personam for fuel and crew’s wages were filed 
against a Mexican Government-owned merchant vessel anchored at Balboa, 
Canal Zone, which had been repossessed by the Mexican Government 
through its Navy Department from a Mexican corporation to which it had 
been chartered and which had abandoned the charter while the vessel was 
in a Cuban port. Upon representations by the Mexican Embassy, the 
Department of State ‘‘accepted as true, the statements made in the note, 
and recognized and allowed the claim of immunity.’’ Upon suggestion to 
the court by the U. S. Attorney, the attachments were dissolved and the 
Marshal directed to turn over the vessel to the ‘‘Master and Agent of the 
Mexican Government, as requested.”’ 


Alien property controls—American citizen of dual nationality. 
ZANDER Vv. CLARK. 80 F. Supp. 453. 
U. S. District Court, D. C., Oct. 29, 1948. Holtzoff, D. J. 


Claimant, a natural-born citizen of the United States, was in Germany in 
September, 1939. She made efforts to return to the United States, but 
was unable to leave Germany and thereafter married a German citizen. 
By marriage she became a German citizen by German law, but retained her 
United States citizenship under the Cable Act. The Alien Property Cus- 
todian seized the claimant’s interest in the estate of her grandfather, who, 
like her parents, was a natural-born citizen of the United States, claiming 
that a person who has dual citizenship should not be regarded as a citizen 
of the United States under Section 32(2) (D) of the Trading With the 
Enemy Act. The court held that whether a person was a citizen or subject 
of an enemy country under the Act must be determined by the law of the 
United States, and that the claimant was entitled to a return of the prop- 
erty. She was a native-born citizen and her loyalty to this country is not 
questioned. It seems ‘‘appalling’’ that this claimant ‘‘should be penal- 
ized by a forfeiture of her American inheritance.’’ 

The court also held that under the Federal Administrative Procedure 
Act the action of the Alien Property Custodian in refusing to return this 
property to the claimant was subject to judicial review. 


War—effect on treaties and on suit by enemy alien. 
Meter v. Scumipt. 34 N.W. (2d) 400. 
Supreme Court of Nebraska, Nov. 15, 1948. Carter, J. 


Suit on a note made by defendant and held by a German national resi- 
dent in Germany was brought February 6, 1939, by an assignee. De- 
fendant died in 1947, and plaintiff sought to revive the action against her 
executor. The executor asserted that as plaintiff is a non-resident enemy 
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alien she has no right to the property during the war and may not main- 
tain the action without permission from the United States Government 
through the office of the Alien Property Custodian. The trial court en- 
tered an order that the action ‘‘be and the same is not revived at this time, 
and . . . cannot be litigated until the termination of the war.’’ On plain- 
tiff’s appeal, the order was affirmed. 

The court discussed the provision of the treaty of December 8, 1923, 
between the United States and Germany, 44 Stat. 2133, giving the nationals 
of either state ‘‘freedom of access to the courts of justice of the other.’’ 
With respect to the effect of war upon this provision, it said: 


But the outbreak of war between the signatories to a treaty does not 
necessarily suspend or abrogate treaty provisions. Where there is 
such incompatibility between a particular treaty provision and the 
maintenance of a state of war as to make it clear that the treaty pro- 
vision should not be enforced, the treaty provision will not be given 
effect. Karnuth v. United States, 279 U. S. 231. . . . Also, the Chief 
Executive or Congress may have formulated a national policy incon- 
sistent with the enforcement of the treaty in whole or in part. Techt 
v. Hughes, 229 N. Y. 222. . . . But unless one of the foregoing events 
occurs, even though war still exists and the intentions of the political 
departments of the government remain unrevealed, the courts are 
required to give effect to the provisions of the treaty. The general 
rule is that treaties which are reasonably practicable to execute after 
the outbreak of hostilities must be given effect. They may be dis- 
regarded only to the extent and for the time required by the necessities 
of war, or when they conflict with policies established by the Chief 
Executive or the Congress. TJecht v. Hughes, supra, cited with ap- 
proval in Clark v. Allen, 331 U. 8. 503... . 


Examining, however, the provisions of the Trading With the Enemy Act 
and the decisions regarding suits by enemy aliens, the court accepted de- 
fendant’s contention that this Act ‘‘suspends or abrogates the applicable 
portions of the treaty,’’ saying: ‘‘It is plain, therefore, that the wording 
of the act bars a nonresident enemy alien from instituting an action during 
the continuance of the war or prosecuting an action instituted before its 
commencement. . . .”” However, it added: 


Confiscation of property is not the objective. It is not the purpose of 
the act to deprive the courts of jurisdiction in this type of case. It 
merely declares that nonresident enemy aliens mdy not . . . prosecute 
a case ... which was commenced prior to the beginning of the war. 
Consequently the trial court acted correctly in retaining jurisdiction 
of the case and staying further proceedings until the termination of 
the war. 

The courts will take judicial notice of the fact that the war with 
Germany has not officially ended. The... Act therefore remains a 
bar .. . until that event occurs. 
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War—effect on contracts—Trading With the Enemy Act. 

MEIJER v. GENERAL Cigar Co., Inc. 81N. Y. S. (2d) 488. 

N. Y. Supreme Court, Special Term, New York County, May 18, 1948. 
Null, J. 


A citizen and resident of The Netherlands sued an American corporation 
for damages for ceasing performance of a contract of employment upon 
the declaration of war against Germany, The Netherlands being at that 
time German-occupied so as to make plaintiff an ‘‘enemy’’ within the 
meaning of the Trading With the Enemy Act, under § 3 (a) of which it 
was lawful for defendant to continue performance provided that it did so 
pursuant to a license from the President. The court held that the Act 
may not be availed of as a defense in an action for breach of contract in the 
absence of a showing that the defendant applied for such a presidential 
license, or that governmental action during the period in question was such 
as to make its issuance impossible. 


Under the common law, one of the consequences of a declaration of 
war was the interdiction of commercial intercourse between citizens of 
the belligerent nations. ... For the period of hostilities, the con- 
tractual obligations imposed upon the citizens of the warring nations 
were suspended. . . . This rule, however, was not absolute. Trading 
might be permitted; conditions might be imposed. . . . The question 
was one of policy to be settled by each nation for itself... . The 
United States expressed its own policy in the Trading with the Enemy 
Act. 


Attachment of property of corporation owned by foreign government 
—effect of political situation. 

Ecco High FREQUENCY Corp. v. AMTorG TRADING Corp. 81 N. Y. S. 
(2d) 610. 

N. Y. Supreme Court, Special Term, New York County, June 1, 1948. 
Hammer, J. 


Plaintiff sued defendant, a New York corporation created by the Soviet 
Government to carry on trading operations in the United States, for pay- 
ment for certain machinery ordered by defendant and by the Government 
Purchasing Commission of the U.S.S.R. (whose responsibilities were as- 
sumed by defendant). Defendant moved to vacate the attachment of cer- 
tain property. Although the defendant does not appear to have claimed 
sovereign immunity, it objected strongly to certain allegations by plaintiff 
that defendant was withdrawing its operations from the United States 
and that the international situation was the cause of this litigation. 

The court denied the motion to vacate the attachment, saying: 


This court does not consider or pass upon any question of the relations 
between the United States and Russia (U.S.S.R.) which is a matter 
not within our jurisdiction. Considering only the papers presented 
. . . the court was warranted in granting the attachment. 


JUDICIAL DECISIONS 


Diplomatic privilege—waiver—breach of promise suit. 
PricE v. GrirrIn. International Law Quarterly, Vol. II, p. 266. 
Great Britain, King’s Bench Division, Feb. 19, 1948. Birkett, J. 


In a breach of promise action, after appearance by defendant, the United 
States made a claim of diplomatic immunity on behalf of the defendant. 
This information was communicated by the Secretary of State for Foreign 
Affairs to the Justice on the day before the hearing. The British authori- 
ties had addressed an inquiry to the United States asking whether the 
privilege claimed would be waived, but no answer had been received at the 
time of trial. 

The Justice refused to hear an explanation of the nature of the action 
begun by the plaintiff, stating that the court had been deprived of juris- 
diction by the certificate received from the Secretary of State. The de- 
fendant was unable himself to waive his diplomatic immunity, which could 
only be done by higher authority. The case was bound over pending an 
answer to the question of whether immunity would be waived. (Immunity 
was subsequently waived by the United States, and on hearing the judg- 
ment was for the defendant. ) 


Prize law—claims arising out of ‘‘purported exercise of belligerent 
rights’’ barred by Italian Peace Treaty—‘‘capture.’’ 

THE BELLAMAN; THE AGOSTINO BERTANI. [1948] 2 All Eng. L. R. 679. 

Great Britain, Probate, Divorce and Admiralty Div., July 29, 1948. 
Lord Merriman, P. 


The Bellaman and The Agostino Bertani were Italian merchant vessels 
lying aground in Tripoli harbor, having been sunk by Allied action while 
the port was in enemy hands. Tripoli was captured by British troops on 
January 23, 1943. On September 3, 1943, the Italian armistice was signed. 
In 1944, a standing order was issued by the Commander-in-Chief-Mediter- 
ranean, to the effect that such vessels as might be salvaged would be seized 
in prize. On February 8, 1947, the vessels were boarded by an officer of 
the Royal Navy who hoisted the White Ensign in each and signed a cer- 
tificate that each had been seized in prize that day. The Treaty of Peace 
with Italy was signed on February 10, 1947; the writs in prize were issued 
on May 5, 1947, and the Treaty of Peace came into force on September 15, 
1947. Article 76 of the Italian Peace Treaty contains a waiver of claims 
against the Allied and Associated Powers 


on behalf of the Italian Government or Italian nationals arising di- 
rectly out of the war or out of actions taken because of the existence of 
a state of war in Europe after September 1, 1939 .. . including. . 
(ec) Claims with respect to the decrees or orders of Prize Courts . . 
(d) Claims arising out of the exercise or purported exercise of belliger- 
ent rights. 


= 
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The claimants, Italian owners of the vessels, argued that the Crown’s 
possession of the ships was wholly unlawful, and that the Crown had no 
rights in prize and did not even purport to exercise any rights as captors 
in prize or otherwise, until any right, which they might have had, had 
lapsed by the terms of the Italian armistice (Sept. 3, 1943), and that there- 
fore Article 76 did not apply to bar their claim. The Crown admitted that 
the armistice precluded the right to capture Italian vessels. 

The court held that the vessels were lawful prize. The claims of the 
owners arose out of the ‘‘ purported exercise of belligerent rights’’ within 
Article 76 (d) of the Treaty, which operated to bar them, The Bathori, 
[1934] A.C. 91. The vessels were liable to condemnation as enemy vessels 
‘‘seized when the port of Tripoli was captured’’ and thus prior to the 
Italian armistice. The court relied on The Progress, (1810) 1 Edw. 210, 
39 Digest 346; The Pellworm, [1922] 1 A.C. 292; The Anichab, [1919] P. 
329; and H. M. Procurator in Egypt v. Deutsches Kohlen Depot Gesell- 
schaft, [1919] A.C. 291, to hold that it is not necessary to take formal pos- 
session of each individual ship where there is possession of the port itself, as 
in this ease. It stated that failure of the captors to put the ships within 
the custody of the prize court as required by the Naval Prize Act of 1864 
was laxity in performance of a cardinal duty, but excused the neglect by 
saying, ‘‘it may well be that those on the spot assumed that no action was 
required until the time came to undertake salvage operations . . . there 


was no possibility of these vessels, aground as they were, escaping.”’ 


Jurisdiction—Franco-British Treaty of 1882—most-favored-nation 
clause. 

NATIONAL PROVINCIAL BANK v. DouiFus. International Law Quar- 
terly, Vol. II, p. 267. 

France, Court of Appeal, Paris (Third Hall), July 9, 1947. 


Mrs. Dollfus had been sued in an English court by the National Pro- 
vincial Bank, a British national, for money owed by her to the bank. She 
brought an action against this bank in France before the Commercial 
Tribunal of the Seine, apparently under Article 14 of the Civil Code. (By 
Article 14 an alien, even though not resident in France, may be impleaded 
before a French court in respect of obligations towards a French national.) 
The bank appealed from the judgment of the Commercial Tribunal holding 
that it had jurisdiction over the parties. 

The bank relied on the ‘‘official diplomatic interpretation of 1929 of 
the Franco-British treaty of 1882’’ which, it alleged, ‘‘conferred upon 
British subject in France the right of claiming the advantage of most- 
favoured-nation treatment in any matter whatsoever.’’ It invoked the 
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Franco-Belgian treaty of July 8, 1899, by virtue of which ‘‘in civil and 
commercial matters, French nationals in Belgium and Belgian nationals in 
France are subject to the same rules of judicial competence as nationals of 
those respective countries.’’ It argued that the respondents had forfeited 
the advantages of Article 14 of the French Civil Code, since Mrs. Dollfus 
had entered an appearance and counterclaimed in the action before the 
English court, ‘‘making no reservations, in order to seek substantially the 
same remedy.’’ For these reasons, the bank claimed the French Commer- 
cial Tribunal had no jurisdiction. 

The court allowed the appeal and declared that ‘‘the Commercial Tribu- 
nal of the Seine had no competence to hear the claim of Mr. and Mrs. 
Dollfus.’’ It rejected the argument based on the most-favored-nation 
clause, saying this clause 


. earinot be invoked unless the subject matter of the treaty which 
stipulates it is identical with that of the treaty of which the particular 
benefit is sought . . . in the Franco-British convention of 1882, the 
most-favoured-nation clause is not made applicable in any general 
sense but only in regard to the special matters therein enumerated 
. . . this enumeration neither expressly nor impliedly embraces mat- 
ters of judicial competence . . . other Franco-British agreements su- 
pervened ... but these new agreements ... had no other object 
than to insure to British subjects in France and to French nationals 


in Great Britain the benefit of the rent laws, their effect being strictly 
limited to this special object; that consequently, the Franco-British 
convention of 1882, not being relevant to questions of competence and 
procedure, cannot permit a British subject, by application of the most- 
favoured-nation clause, to claim the benefit of a treaty entered into 
between France and another foreign country in respect of these 
matters. 


The court based its holding on the ground that Article 14’of the Civil 
Code does not relate to ‘‘Public Policy’’ and it ‘‘constitutes in favour of 
French nationals a privilege of jurisdiction which they may at any time 
expressly or impliedly renounce.’’ Since Mrs. Dollfus had been impleaded 
in the action in England and had not merely admitted the competence of 
the English court, but had also counterclaimed in the action without mak- 
ing reservations of any kind, she 


impliedly but none the less necessarily renounced the benefit of Article 
14 of the Civil Code .. . there is all the less reason to doubt this 
inasmuch as Mrs. Dollfus, at the time she made her claim, knew that 
the National Provincial Bank had raised the objections before the 
Commercial Tribunal of the Seine of the lack of competence of the 
French court... . 
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Military occupation—jurisdiction—German national in Germany not 
subject to Soviet Criminal Code. 

Tue Case or Nar. Court Practice of the Supreme Court of the USSR, 
1947, Vol. VI (XL). lL. T. Golyakov (ed.).* 

Military Tribunal of Railway and Water Transport of Soviet Zone of 
Occupation in Germany, June 20, 1947. 


Nai, a German national, a member of the ‘‘Transport Association in 
Berlin,’’ a privately-owned enterprise, was engaged in transporting freight 
(sugar, salt, seed, and cement) by barge on the water route from Magde- 
burg to Berlin. The shipment was consigned to private owners and the 
Berlin Magistracy. He failed to follow the rules of navigation, steered 
his barge into a prohibited zone, the barge was sunk and cargo lost. The 
military prosecutor of the railway transport in the Soviet Military <Ad- 
ministration of Germany attempted prosecution of Nai under Part 1 of 
Art. 59 (3c) of the Criminal Code of the RSFSR before the Military Tribu- 
nal of Railway and Water Transport of the Soviet Zone of Occupation, 
which refused to take jurisdiction on the ground that ‘‘the case had not re- 
lationship to the agencies of the Soviet Military Administration in Ger- 
many in view of the fact that Nai ... was a private person. . . not 
employed by the agencies of the . . . Soviet Military Administration.”’ 

The military prosecutor then filed a private protest against the opinion, 
claiming that since it was the task of the Soviet Military Administration 
to assure foodstuffs to the population of Berlin, the Russian military court 
did have jurisdiction. The Russian Supreme Court rejected the protest, 
pointing to Article 3 of Control Council Law No. 4 (Oct. 30, 1945) which 
gives German courts jurisdiction (in all except certain specified cases) 
over German nationals. The court further relied on Order 31 of the 
Commander-in-Chief of the Soviet Military Administration giving German 
courts jurisdiction over cases involving guilt of German citizens in ship- 
wreck cases. It held that Nai, a private German citizen in Germany, could 
not be the subject of a crime contemplated by Article 59 (3¢) of the Crimi- 
nal Code of RSFSR,’ and rejected the contention that Nai was subject to 
Russian law because the Soviet Military Administration had the duty of 
insuring a food supply to the Germans in Berlin, since Nai’s carrying of 
supplies was not at the order of the Soviet Military Administration. Con- 
sequently, the order of the Military Tribunal in refusing to take jurisdic- 
tion was upheld. 


* This case was translated from the Russian and submitted by Professor John N. 
Hazard of the Russian Institute, Columbia University. 
1 Punishing as a ‘‘crime against the State’’ any ‘‘breach of labor discipline by 


transport workers’’ which leads to accidents. 


JUDICIAL DECISIONS 


War crimes—industrialists as criminals—crimes against peace. 

THE CASE AGAINST HERMANN ROECHLING AND OTHERS. 

General Tribunal of the Military Government of the French Zone of 
Occupation in Germany, June 30, 1948.* 


The General Tribunal of the Military Government of the French Zone of 
Occupation in Germany rendered judgment on June 30, 1948, in the case 
of Hermann Roechling and four other Nazi industrialists. Jurisdiction of 
the Tribunal was based on Article 2, Paragraph 2, of Control Council Law 
No. 10, concerning crimes against peace. It also relied on the Judgment 
of the International Military Tribunal for the major war criminals of 
October 1, 1946, for the principles relating to ‘‘the criminal character of 
wars of aggression, and the legal right of prosecuting those who are re- 
sponsible therefor.’’ 

Hermann Roechling, aged 73, was found guilty of war crimes and crimes 
against peace, and sentenced to seven years’ imprisonment. Specific find- 
ings of guilt were stated by the Tribunal : 


(1) His action and his personal initiative had the effect of enslaving 
the steel industry in the occupied countries in order to increase the war 
potential of the Reich, particularly in his capacity as ‘‘General- 
beauftragter’’ (Plenipotentiary General) ; 

(2) His activity and his personal initiatives beginning with the 
month of June, 1942, had the power to force decision in his capacity 
as President of the ‘‘Reichsvereinigung Ejisen’’ (Reich Association 


Iron) and as the ‘‘ Reichsbeauftragter’’ which had for aim the increase 
in the iron and steel production of the Reich and of all occupied 
countries for the purpose of waging aggressive wars, and 

(3) by giving advice to the Nazi Government concerning the de- 
portation of inhabitants of occupied countries, either in order to force 
them to work, or in order to draft them against their own country or 
its Allies, 


He is also guilty of war crimes by: 


(1) having by his personal action exercised complete seizure of the 
steel industry of France from June, 1940, until February, 1941, 
especially in the Departments of the Moselle and the Muerthe-et- 
Moselle, for the purpose of bringing about at the expense of the occu- 
pied country, the maximum increase in the war potential of the Reich, 

(2) having pursued this action from February, 1941 until March, 
1944, in over twelve steel plants in the Department of the Muerthe-et- 
Moselle, 

(3) having exercised a rigorous control over these twelve plants from 
March, 1944, until the liberation of the territory, for the purpose of 
bringing about, at the expense of the occupied country, the maximum 
increase in the war potential of the Reich, 

(4) having supported and contributed to the removal of machinery 
from the oceupied countries in order to enrich the Reich and to in- 
crease its potential, and this to the detriment of these countries, by 
removing especially of rolling-mills and rolling-mill motors, installa- 


* Digested from ms. copy of opinion. 
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tions and machinery from Ymuiden (Holland), Angleur-Athus (Bel- 
gium) and Joef (Muerthe-et-Moselle), 

(5) having profited personally from the economic plunder in the 
occupied countries, especially in demanding the management and 
ownership of the plants of the ‘‘Société Lorraine Miniére et Métal- 
lurgique’’ at Thionville (Moselle), plants which he administered as the 
actual owner, and on which he obtained an option in the event of 
victory for the Reich, by acquiring from the German authorities to 
the detriment of the occupied countries at Reichshoffen (Lower Rhine) 
the ‘‘Tréfileries Wurth’’ and by having a metal structure requisitioned 
at Ciery (Muerthe-et-Moselle) to the detriment of the ‘‘Société de 
Saint Gobain,’’ 

(6) having employed prisoners of war and deportees in the plants 
which he managed or in his own plants, and of having exercised or 
having consented to a very strict régime in order to compel these de- 
portees or POW’s to work, especially by the establishment of a 
““Schnellgericht’’ and a punishment camp, and by having tolerated or 
encouraged punishments meted out in inhuman fashion. 


Roechling, a member of the NSDAP since 1935, was an owner and gen- 
eral director of steel plants in Germany. He conferred with Goering con- 
cerning the development of the German steel industry under the Four- 
Year Plan in 1936 and 1937, was appointed a ‘‘Generalbeauftragter”’ 
(Plenipotentiary General) in 1940, and was later appointed President of 
the Reichsvereinigung Eisen (RVE) (Reich Association Iron) by Goering. 
He profited personally from his position, and between 1941 and 1944 was 


allocated various French steel plants, and given an option to purchase 
them; through his private banks he acquired mortgages on properties in 
the Department of the Moselle over objections by the owners. He had 
formerly owned these properties, which had been sold under the reparations 
clause of the Treaty of Versailles, and for which he received an indemnity 
from the Reich Government. The Tribunal held this reacquisition a viola- 
tion of the terms of the Hague Convention. 

Roechling was further charged with ‘‘having lavished advice on the 
Nazi Government in order to utilize the inhabitants of occupied countries 
for the war effort of the Reich.’’ The Tribunal held this activity an in- 
citement ‘‘in complete disregard of human dignity and the terms of the 
Hague Convention.”’ 

The Tribunal considered the accused’s age in pronouncing sentence. 

Hans Lotard von Gemmingen, aged 55, President of the Board of Di- 
rectors of the Roechling steel plants, and a ‘‘Betriebsfiihrer’’ (Plant 
Manager), was sentenced to three years’ imprisonment as an ‘‘ accomplice 
or co-author’’ with Hermann Roechling in the acts given in paragraph six 
of the findings. As ‘‘Betriebsfiihrer’’ he had the ‘‘responsibility for the 
material care of the foreign workers.’’ 

Wilhelm Rodenhauser, aged 68, ‘‘a Director General especially in charge 
of labor’’ was sentenced to three years’ imprisonment on the same findings. 
The Tribunal held: 
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By going to the camp Etzenhofen and inspecting the conditions of 
the workers there he could have become aware of their miserable po- 
sition . . . his position as Director General gave him sufficient author- 
ity to remedy the state of affairs... . 


Ernst Roechling was acquitted of all charges against him. He had never 
been a member of the NSDAP, and had been arrested in Paris by the 
Gestapo in July, 1944, for ‘‘having given shelter to a member of the plot 
against Hitler.’’ A Nazi People’s Court had sentenced him to five years’ 
hard labor, and he had been freed on April 6, 1945, when the Allies 
arrived. 

Albert Maier, aged 53, financial director of the Roechling steel plants, 
was acquitted. He had been a member of the NSDAP since 1936. The 
Tribunal said: 


It is not proven and not even alleged that Maier ever stepped out of 
his functions as financial director of the Roechling Company to take a 
given initiative concerning various facts with which Hermann Roech- 
ling is charged. He states never to have played another part except 
as executing agent... . 


Military occupation—Philippines—payment to Japanese liquidator. 

Honexone & SHANGHAI BANKING CorpP., Plaintiff-Appellee. G. R.No. 
L-1345.* 

Supreme Court, Republic of the Philippines, Nov. 10, 1948. Feria, J. 


Plaintiff sought to have a deed of cancellation of mortgages set aside and 
to collect a debt paid during the Japanese occupation to the Bank of 
Taiwan, Ltd., Japanese-appointed liquidator of plaintiff and other ‘‘enemy 
banks,’’ which had issued the deed of concellation. The court held for 
the defendant, on the authority of Haw Pia v. China Banking Corporation, 
G. R. No. L-554 [Lawyers Journal (Manila), April 30, 1948, p. 173], 
which case had not been complicated by the existence of mortgages, but 
in which it had been held that payment of a debt in Japanese war notes 
to the liquidator, in compliance with the order of the Japanese authorities, 
was valid and released the debtor from his obligation. 


U. N. employee—liability to garnishment in Switzerland. 

Case or Dame Boutomey-Sicmia. La Semaine Judiciaire, Vol. 70, 
p. 235. 

Switzerland, Trib. Féd., Chambre des Poursuites et des Faillites, Jan. 
12, 1948. Arnold, Pres. 


Plaintiff sought to garnish the wages of a stenographer employed by the 
European Office of the United Nations in Geneva. The Office des Pour- 


* Digested from ms. copy of opinion made available by Dr. Martin Domke. 
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suites in Geneva refused his petition on the grounds that it was impossible 
to garnish funds in the hands of the United Nations because of its immunity 
from the application of territorial law, and that the stenographer per- 
sonally enjoyed such immunity because of her employment. On appeal, 
the cantonal Autorité de Surveillance justified the refusal of the Office 
to proceed with the attachment, on the ground that it was impossible to 
serve notice of the attachment on an organ of the United Nations, deeming 
it therefore unnecessary to consider whether or not the employee person- 
ally enjoyed the benefits of extraterritoriality. This ruling was reversed 
on appeal, the court holding that the attachment of a debt under Swiss 
domestic law is not precluded by the enjoyment of extraterritoriality by the 
garnishee, since service of formal notice on the garnishee is not essential 
to the validity of the garnishment, although it would be a prerequisite to 
any measure of execution. The case was remanded to the Autorité, to 
determine whether or not the employee is personally entitled to immunity, 
with instructions, if this question is answered in the negative, to grant the 
garnishment. 

The court held that under Swiss law a garnishment may have legal 
effect, even without service of notice on the garnishee, since the garnishee 
may without such service pay over to the Office that part of the debt which 
has been garnished, or the principal debtor might herself pay the Office. 
Although there can be no execution against the garnishee here, there might 
be an actual effecting of the satisfaction of the creditor. Under a decision 
of the Tribunal Fédéral of July 13, 1926, ‘‘what would prevent garnish- 
ment is not the fact that the garnishee may be exempt from the application 
of the territorial law, but the fact that this law is not applicable to the 
principal debtor.’’ The court added: 


In this case, there is moreover less reason to suppose the inefficacy of 
a garnishment of the wages of the principal debtor (in case she lacks 
immunity from jurisdiction) since by virtue of an arrangement 
formerly made with the organs of the League of Nations, which ap- 
pears to have been continued by common accord with the organs of 
the United Nations . . . a modus vivendi was established on garnish- 
ment of wages of employees of the second category. 


In this modus vivendi, arrangements were made for codperation between 
League officials and the cantonal Office in garnishment cases. The court 
said that ‘‘far from opposing the garnishment, the League of Nations thus 
consented to aid the carrying out of measures which should assure its ef- 
fectiveness, merely requiring the observance of certain formalities,’’ and 
added that in view of the agreement referred to, the European Office of 
the United Nations may do the same. 


JUDICIAL DECISIONS 


CASES NOT SEPARATELY DIGESTED: 


Aliens—de portation. 
U. 8. ex rel. Trinler v. Carusi, 168 F. (2d) 1014 (C. C. A. 3rd, July 
8, 1948). 
U. 8. ex rel. Potash v. District Director, 169 F. (2d) 747 (C. C. A. 2nd, 
Aug. 3, 1948). 
U. S. ex rel. Doyle v. District Director, 169 F. (2d) 753 (C. C. A. 
2nd, Aug. 3, 1948). 
Wong Yang Sung v. Clark, 80 F. Supp. 235 (Dist. Ct., D. C., July 28, 
1948). 
U. S. ex rel. United States Lines v. Watkins, 79 F. Supp. 101 (S.D. 
N. Y., Aug. 7, 1948). 
Handlovits v. Adeock, 80 F. Supp. 425 (E. D. Mich., Oct. 11, 1948). 
Aliens—exclusion. 
Lee Fong Fook v. Wixon, 170 F. (2d) 245 (C. C. A. 9th, Oct. 25, 1948). 
Aliens—Suits in Admiralty Act. 
Lauro v. United States, 1947 A. M. ©. 888 (C. C. A. 2nd, May 22, 
1947). 
Enemy alien—inability to sue. 
Great Northern Tel. Co. v. Yokohama Specie Bank, 82 N. Y. S. (2d) 
252 (Spec. Term, N. Y. County, Aug. 4, 1948). 
Foreign Funds Control—war, effect on statutes of limitations. 
Suomen Pankki v. Bell, 80 N. Y. S. (2d) 821 (Spee. Term, N. Y. 
County, May 17, 1948). 
International copyright. 
Khan v. Leo Feist, 78 F. Supp. 754 (S.D. N. Y., July 13, 1948). 
Jurisdiction—crimes by nationals abroad—treason. 
Ex parte Monti, 79 F. Supp. 651 (E.D. N. Y., July 22, 1948). 
Jurisdiction—Greek vessel in U. 8S. port—alien seamen. 
The Capt. K. Papazoglou, 1948 A. M. C. 1676 (KE. D. Va., July 15, 
1948). 
Naturalization—cancellation. 
United States v. Stabler, 169 F. (2d) 995 (C. C. A. 3rd, Aug. 26, 
1948). 
Naturalization—neutral national who claimed draft exemption. 
Benzian v. Godwin, 168 F. (2d) 952 (C. C. A. 2nd, June 30, 1948). 
Prize—enemy vessel. 
United States v. The Europa, 80 F. Supp. 12 (S.D. N. Y., Mareh 
18, 1948). 
Territory—title by prescription—island in river (interstate, in U. S.). 
Wunderlich v. Cates, 212 S. W. (2d) (Ark., June 21, 1948). 
Vessels—documentation—whaling distinguished from “‘foreign trade.’’ 


United States v. Western Operating Corp., 35 C. C. P. A. (Customs) 
71 (Nov. 29, 1947). 
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War—effect on contracts. 
Squadrito v. Credito Italiano, 83 N. Y. S. (2d) 334 (City Ct., N. Y., 
May 20, 1948). 
War—enemy property and Alien Property Custodian. 
Markham v. Tibbetts, 79 F. Supp. 47 (S.D. N. Y., Feb. 4, 1947). 
Clark v. Tibbetts, 79 F. Supp. 60 (S.D. N. Y., July 11, 1947). 
In re Herter’s Estate, 83 N. Y. 8. (2d) 36 (Surr., N. Y. County, June 
18, 1948). 


BOOK REVIEWS AND NOTES 


A Text-Book of International Law. By Alf Ross. London, New York, 
Toronto: Longman’s, Green & Co., 1948. pp. 312. Index. $6.00. 


This work, translated at Copenhagen from the original Danish, is, actu- 
ally, not a ‘‘textbook’’ at all. Neither its contents and omissions, nor the 
manner of presenting the subject, are those of a textbook. The book under 
review is an original and independent inquiry into the very foundations of 
international law; it deals only with the principal features of international 
law; it is a theory of general international law, a theoretical and philo- 
sophical work. Hence it is unusual and difficult for those educated in the 
common law. The truth of this statement is shown, for example, by the 
recent review by L. C. Green of the University College, London,! who sees 
in the author’s philosophical inquiry only ‘‘ordinary nonsense.”’ 

Ross’ book is a sociological work; it is, therefore, eminently fitting that 
the introductory words should have been written by Brierly. 

A discussion of international law must be, according to the author, sober 
and realistic. This attitude and philosophical basis leads the author to 
very correct and valuable critiques of current doctrines and wishful think- 
ing, but also to grave errors of his own. In harmony with Brierly, inter- 
national law is for the author not merely primitive law, but it is basically 
different from municipal law, because it does not deal with individuals, 
but with self-governing communities. ‘‘It must be recognized that the 
legal order is in many ways conditioned by human arbitrariness, external 
power, and historical accident’’; that ‘‘the content of the law is clearly 
determined by certain historical human law-creating acts and has no spon- 
taneous validity by virtue of its inner moral-spiritual rightness.’’ 

Again in harmony with Brierly, Ross holds that there are for weak 
international law, at least now, certain limits: ‘‘It will be wisest to let the 
chapter on intervention disappear entirely from international law, at any 
rate for the present. For here we have passed the limit of what has a 
reasonable chance of being respected as law’’ (p. 185). His attitude toward 
the problem of the clausula rebus sic stantibus and the sanctity of treaties 
(pp. 221-222) recalls even in its wording similar sentences of Brierly’s 
Law of Nations. ‘‘Hitherto all attempts at prohibiting war must be re- 
garded as a failure. Before an effective organ of power has been developed 
among the community of nations which in the name of the law can counter- 
act and overcome the outrages of individual States, it is too early to intro- 
duce legal prohibitions on war and intervention’’ (pp. 185-186). 


1 Western Political Quarterly, Vol. I, No. 3, pp. 346-348. 
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The author gives us a new system of general international law. After 
the basic chapters on the concept, presuppositions, and sources of inter- 
national law, the system is developed as follows: I, The Law of Persons 
(subjects of international law) ; II, Central Rules of International Inter- 
course: delimitation of the territorial, personal, and material spheres of 
the competence of states (here the influence of Kelsen is clearly visible), 
organs, treaties; III, Secondary Rules: breach of international law and 
state responsibility; IV, Tertiary Rules: settlement of international con- 
flicts (International Process Law). 

It is impossible within a book review to deal in detail with the many 
highly interesting, valuable, but often doubtful points in the book. Only 
a few words of exposition and criticism concerning the author’s most basic 
attitudes on the definition of international law and its subjects will be said. 

According to Ross the current definition of international law as the law 
binding upon sovereign states and of the latter as territorial communities 
subject only and immediately to international law, contains a vicious 
circle and is, therefore, untenable. The concept of ‘‘state’’ must be re- 
placed by that of the ‘‘self-governing community.’’ ‘‘A community is,’’ 
according to Ross, ‘‘self-governing when and in so far as it is the highest 
legal power in relation to its individual members.’’ While all self-govern- 
ing communities can be subjects of international law, only states, insurgent 
parties, and the Catholic Church are subjects. International law cannot 
be defined by the procedure of its creation (Kelsen), but only by the con- 
tents of its rules. International law is the law binding upon self-governing 
communities ; it can never be directly binding upon individuals. Therefore 
individuals cannot be, ex definitione, subjects of international law. Yes, 
they can be subjects of international rights, but never subjects of inter- 
national duties. Self-governing communities, on the other hand, can be 
fully or partially self-governing. Hence the States of the United States 
are subjects of international law. From this basic position the author 
arrives at a very sketchy and unconvincing theory of unions of states, at the 
manifestly wrong statement that ‘‘insurgent parties are ipso jure subjects 
of international law’’ (p. 125), at the acceptance of the wholly untenable 
dualistic doctrine, at the statement that the international responsibility of 
the federal state for its member states is a ‘‘vicarious responsibility,’’ be- 
cause the member states as subjects of international law have the ‘‘inter- 
national capacity of delinquency.’’ The author must admit that the rules 
of the European Danube Commission, directly binding upon individuals, 
fall ‘‘outside of international law’’ (p. 30). And what about the many 
legal rules made by international organs? The League of Nations was, 
the United Nations are, subjects of international law, but not self-govern- 
ing. Why cannot an individual be made the subject of an international 
duty ? 

All these consequences of Ross are untenable because his basis is un- 
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tenable. True, every writer can define international law as he thinks fit. 
But Ross himself says that a definition must be convenient. Since his 
definition is unable to comprehend many legal rules and phenomena which 
are undoubtedly and commonly regarded as rules of international law, 
this definition does not pass the test of convenience. But there is even 
more to it. Ross rightly blames the doctrine which first defines inter- 
national law as the law binding upon states and then tells us that only 
states can be subjects of international law. But he is guilty of exactly 
the same error: he first defines international law as the law binding upon 
self-governing communities and then rejects anything else as a possible 
subject ex definitione. This is hardly compatible with a ‘‘realistic view,’’ 
as it leads the author to consequences which are in contradiction with posi- 
tive international law. The truth is that international law, like any legal 
order, determines itself who are its subjects. It is equally wrong to state, 
with Scelle, that individuals are a priori, and, with Ross, that they cannot 
be, subjects of international law. The question of who are the subjects 
of international law must be answered by the analysis of the positive inter- 
national law valid at any given time. Such analysis shows, for example, 
that the states concluding the Italian Peace Treaty of 1947 made the ‘‘ Free 
Territory of Trieste’’ a subject of international law although it is not self- 
governing at all. 

Notwitstanding these criticisms, this review should make it obvious that 
we have here an unusual work, far superior to the books of which twelve 
make a dozen, a work which no serious student of international law can 
afford to ignore. 

JOsEF L. Kunz 


Latin-American Legal Philosophy. By Luis Recaséns Siches, Carlos Cossio, 
Juan Llambias de Azevedo, and Eduardo Garcia Maynez. Translated 
by Gordon Ireland and others. Cambridge: Harvard University Press, 
1948. pp. xxxvili, 558. Index. $6.00. 


Down to the eve of World War I the importance of legal philosophy 
in determining the international conduct of states was but little realized. 
Nations pursued their respective policies, some democratic, some imperial- 
istic, some progressive, some reactionary; but, with the possible exception 
of Germany, the connection between the foreign policy of the state and the 
legal philosophy taught in its universities was of little concern to the 
student of international law. For practical purposes law was a system of 
positive commands. The student’s task was to find out what these com- 
mands were. Beyond that, the question of cause and effect was a problem 
of moral conduct belonging to another sphere. 

The volume before us, the third in the Twentieth Century Legal Phi- 
losophy Series, while not primarily concerned with the intrinsic character 
of international law, throws great light upon it indirectly. Is interna- 
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tional law a law of the same juridical nature as constitutional law? Is it 
a law of ‘‘codrdination’’ or of subordination? Does it impose obligations 
upon individuals as well as upon states? Are sanctions an essential ele- 
ment of international law without which its rules create no more than a 
moral obligation? These are questions that bear directly upon the de- 
velopment of international law and they cannot be dismissed as purely 
academic problems. 

Four leading Latin American scholars are represented in the volume, a 
Guatemalan, an Argentinian, a Uruguayan and a Mexican. Professor 
Recaséns Siches makes the largest contribution, ‘‘Human Life, Society and 
Law: Fundamentals of the Philosophy of Law,’’ a treatise dealing with the 
place of law in the universe, the theory of law, and the philosophy of law. 
The distinction between the theory of law and the philosophy of law is 
subtle, the former dealing with the coercive element of law, irrespective 
of its content, and the latter dealing with juridical values. Professor 
Cossio writes on the ‘‘ Phenomenology of Decision,’’ that is to say, the con- 
tribution of the judicial decision to the making of the law, which while 
dealing with positive values, is to some extent ‘‘an act of normative crea- 
tion.’’ Professor Llambias de Azevedo divides his essay into the ‘‘ei- 


detics’’ or essence of the law and the ‘‘aporetics’’ or pure science of the law. 
Professor Garcia Maynez presents a study of ‘‘Liberty as Right and as 
Power,’’ in which the emphasis is rather upon juridical values, upon the 


justification of the law, than upon its coercive character. 

Professor Kunz contributes an admirable introduction showing the back- 
ground of the Latin American philosophy of law and the influence of 
Austrian and German philosophers in shaping the views of the four writers. 
‘‘In varying forms and degrees,’’ he says, ‘‘they exhibit a tendency to 
accept Kelsen’s theory of law but, in addition, to go beyond Kelsen in the 
realm of the philosophy of law.”’ 

It is perhaps a futile wish that the philosophers, when treating of such 
vital problems, might speak a language more intelligible to the layman. 
That there are certain ‘‘essences’’ which constitute ‘‘the phenomena of 
phenomenology’’ may contain the kernel of a truth of profound juridical 
significance ; but the student of law is likely to turn away from it to some- 
thing more concrete. If the cynic is tempted to say that the philosopher 
is afraid to speak his ideas in simple form for fear of being understood, 
the philosopher must take to heart the teaching of Aristotle and St. Thomas 
that a philosophy which does not influence human conduct is no more than 
barren speculation. The publishers announce that the writings of these 
philosophers ‘‘constitute brilliant, original contributions to the solution 
of the most pressing legal problems of our times.’’ To accomplish that 
high purpose it is essential that the student of law be able to understand 
what is now hidden behind the technical form in which they are presented. 

C. G. FENWICK 
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From the League to U.N. By Gilbert Murray. London: Oxford Univer- 
sity Press, 1948. pp. 218. Appendix. Index. $4.50. 


If this book were read by all public officials, journalists, commentators, 
and political leaders; if it were studied in all civics and international re- 
lations classes; if it were brought to the attention of the newsstand public 
in a 25-cent edition, its influence would unquestionably be beneficial and 
illuminating. It is clear, concise, convincing; with the wisdom of an 
octogenarian student of Greek literature and civilization, it combines the 
experience of a devoted (though perhaps somewhat skeptical and disil- 
lusioned) advocate of world peace and international intellectual codpera- 
tion. 

But Professor Murray might be a trifle shocked if his views received the 
extensive acceptance which they merit. For he looks askance at the ‘‘vul- 
garization which results from modern mass-production’’ in the field of 
cinema, press, and radio; his heart sinks when he contemplates the coming 
dominance of ‘‘the common man’’; he writes as one of an intellectual élite, 
living for the most part ‘‘outside the struggle for material ends’’ and 
seeking to cherish and ‘‘keep alive in the world those things of beauty and 
high value which are always in peril because they are difficult and can be 
reached only by few’’ (pp. 30-31, 60, 181). He offers these lectures (de- 
livered from 1935 to 1946 ‘‘between the weakening of the first great ex- 
periment in world management and the setting up of the second’’) because 
they may be of historical value. ‘‘If the new effort after world peace fails, 
as on a cold material calculation of the chances appears most likely,’’ 
future historians, if any survive, ‘‘will feel a tragic interest in this strange 
attempt of a past age, so alien from the atmosphere in which they will then 
be living, to establish a united and peaceful world; if it succeeds, as the 
heart of man feels that it must and shall, they will probably like to under- 
stand the nature of the popular effort . . . required .. . to bring about 
a result so obviously simple and desirable’”’ (pp. 1, 2). 

Professor Murray rightly regards as a matter of ‘‘supreme practical 
urgency’’ the question ‘‘whether nations are habitually to codperate as 
honest neighbours or to scheme against one another as secret enemies.”’ 
Man ean live what Aristotle calls ‘‘a good life’? under various types of 
political or economic systems, but ‘‘he cannot do so while his nation is 
concentrating all its powers and aspirations on preparation for doing 
the maximum possible evil to other collections of human beings and they 
to it, and while it is only by doing this evil that it can hope to save life or 
freedom’’ (p. 1). Reviewing nostalgically the confident liberalism of the 
Victorian era, which constituted a cosmos or ordered world (pp. 18, 23, 
58), Professor Murray finds ‘‘one fatal flaw’’ in that ante-bellum world 
of 1908 (p. 44). This was the lack of governmental organization capable 
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of preventing war. The ‘‘outstanding evil’’ of present-day society, he 


declares, 


is simply war, and the first necessity is that war should stop. It will 
not stop voluntarily. . . . Therefore it must be stopped compulsorily. 
How much freedom, how much justice, how much democracy there 
may be in the peace so imposed is a secondary question; the first neces- 
sity is that the vast majority of mankind who are against war should 
impose their will on the few who have set their hearts and hopes on 
war, or on some goal which they can only attain by war. But, that 
first necessity once achieved, I am convinced that we shall find a great 
many of the other evils will also disappear. Most of them are directly 
eaused by the fear of war. (p. 146.) 


War cannot be prevented by running away from it; it must be coercively 
prevented (p. 72). The League failed because nations lacked the civil 
courage to assume the necessary risks involved in effective resistance to 
gangster methods (pp. 75-76, 115-117, 179-180). 

Unfortunately, Professor Murray believes, it is no longer true that the 
strength of the united peace-loving nations so far exceeds that of any 
probable war-maker that none would dare to contemplate war (p. 171). 
Hence no mere military preparation can afford a safeguard; the remedy 
must take place in men’s minds. A resolute effort must be made ‘‘to spread 
true information and make impossible the Rule of the Lie.’’ A United 
Nations radio station and official journal, controlled by an international 
committee, should be organized to furnish statements of fact; and for any 
government to obstruct the free circulation of such messages among its 
people should be a definite offense (p. 172). Professor Murray recognizes 
that the Russian (or any other totalitarian) system ‘‘is quite inconsistent 
with the ideal of the United Nations’’ (p. 151). He believes that a policy 
of ‘‘persistent friendliness combined with firmness’’ may produce improve- 
ment in relations with the U.S.S.R. (p. 185). But it is ‘‘a new fact, and 
may prove a very sinister one, that the vast majority of the human race 
will presently be no longer subject to the prestige nor respectful of the 
standards of the great nations of Christendom’’ (p. 12). Yet, since war 
interferes with everybody’s daily life, 


It may therefore be that in one single but all-important detail, the 
control of armaments and prohibition of war, nations will be induced 
to surrender their sovereignty to some oecumenical body because of 
the intolerable inconvenience of doing otherwise. A beginning of 
world government, hitherto an utterly impracticable dream, may be 
transformed into a mere obvious line of least resistance by the necessity 
of controlling the atom bomb. (p. 13.) 


EDWARD DUMBAULD 
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Legislacién para la Defensa Politica en las Repiblicas Americanas. By 
the Comité Consultivo de Emergencia para la Defensa Politica. 2 vols. 
Montevideo: 1947. pp. 819, 638. 


The Inter-American Advisory Committee for Political Defense, created 
by Resolution XVII of the Third Consultative Meeting of the Foreign Min- 
isters of the American Republics to defend the Western Hemisphere against 
political attack by the Axis Powers, has excellently fulfilled its task. As 
a by-product of the formulation of its 25 resolutions the Committee has 
now published the work under review in two huge volumes. This work is 
not a publication of the legislative texts—such publication is to be con- 
sidered later—but a study in comparative law, a study which is aimed at 
showing how the Committee tried to fulfil its functions and at offering 
abundant material for scholars. 

The work tries to cover the whole field of the ‘‘law of political defense.’’ 
It follows a pragmatic method. 

The first volume, containing the first three parts, was under the general 
direction of Professor Kar] Loewenstein, who also directed the general plan 
of the whole work. The first part deals with the control of foreigners 
(Vol. I, pp. 153-410), and is due to Alejandro Rovira; the second part, 
treating of the abuse of citizenship (Vol. I, pp. 411-564), was written by 
Eduardo Jiménez de Aréchaga; the third part, dealing with the problems 
of legal and clandestine entry and exit of foreigners and of expulsion 
(Vol. I, pp. 567-798), comes from the pen of Luis Segui Gonzalez, all three 
attached to the Committee. The volume is opened by a general introduc- 
tion. The fourth part, contained in Volume II, is written by all of the 
three authors named; it deals with the defense against acts of political 
aggression. 

The sources of the Committee are preéxisting constitutions and laws as 
well as new legislation enacted during the Second World War, further 
materials secured by the visits of consultation and by scientific investiga- 
tion. As the Committee itself states, a work of this type cannot be perfect ; 
omissions and errors are bownd to occur. We would point to the error 
(Vol. I, p. 57), holding that treason ean be committed in the United States 
only in time of war, an error obviously due to the phrase ‘‘ whoever levies 
war against the United States’’; but this phrase, directly taken from the 
Act of 25 Edward III (1351), has had for centuries a well-defined meaning 
in the common law and by no means restricts the crime of treason to times 
of actual war. 

The whole body of defense legislation is emergency legislation ; but it may 
have to be enacted in time of peace. The proposed term of ‘‘emotional 
legislation’’ does not, however, seem sound. The whole problem of the 
“law of political defense’’ arises: whether it should be done systematically 
or casuistically. It necessarily has to adapt itself to the particular tech- 
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niques of the political attack; it certainly should also include measures 
against native parties or movements which are dangerous. 

The measures of the ‘‘law of political defense’’ pertain mostly to the 
fields of constitutional, administrative, criminal and international law. 
In these times democracy has to be militant; but it must also be on guard 
against destroying democracy by such legislation. Human rights, guaran- 
teed by constitutions, and restrictions of these rights by ‘‘political defense 
legislation,’’ restrictions of the rights of aliens and the rights guaranteed 
to them by international Jaw, have to be carefully balanced. Such balanc- 
ing presupposes serious theoretical effort. Vague definitions can do much 
harm. As the jurist is, in the words of Jules Dabin, primarily an artist 
of definitions, clear-cut legal definitions of such vague terms as “‘ political,’’ 
‘*propaganda,’’ ‘‘subversive,’’ ‘‘dangerous’’ (dangerous persons, dangerous 
activities), and so on, have to be worked out. 

The work, which is also of obvious interest to the international lawyer, 
is an important contribution to many fields of legal learning, and consti- 
tutes, at the same time, a starting-point for further scientific investigations. 

Joser L. Kunz 


American Diplomacy in the International Community. By Malbone W. 
Graham. Baltimore: The John Hopkins Press, 1948. pp. xviii, 280. 
Index. $3.25. 


In this recent addition to the distinguished series of Albert Shaw Lectures 
on Diplomatic History, the subject is presented as a struggle of ideas and 
opinions rather than as a sequence of events and transactions. Graham 
points out that, from the first, the realistic notions of neutrality when 
power was wanting, and augmentation of power when feasible, contested 
in the United States with the idealistic notions of support for freedom of 
men and nationalities everywhere and of international law and organization 
to realize and protect these freedoms. The book sets forth the interplay 
of these two opinions during the period of the struggles for independence 
of the United States and the Latin American nations; during the mid- 
period of isolationism and occasional manifestations of idealism, such as 
those favorable to the Greek and Hungarian revolts; and during the 
twentieth century when crusades for self-determination, human rights and 
international organization played an increasing rdéle. In all cases the 
champions of universal ideas justified themselves by national interest as 
well as by moral principle. 

Although realistic and idealistic opinions were manifested by groups at 
all stages of American history, Graham recognizes that the continual inter- 
play of a United States growing in power and of a world community 
shrinking in distances resulted in the idealistic minority of the earlier 
periods becoming an overwhelming majority in the most recent period. 
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Changed conditions, he thinks, have made the ideal of a universal organiza- 
tion to maintain principles of right and justice the only realistic policy. 
The United States, which began with a predominant interest in inde- 
pendence and a predominant irresponsibility for the world as a whole, has 
arrived at a recognition of the interdependence of nations and the responsi- 
bility of each for world order and justice. This progress, however, was 
halting and interlarded with periods of retrogression. The author states: 


In 1826, as again in 1919, the heaviest battalions were on the side of 
provincialism, particularism, and ignorance. The divinely appointed, 
or fortuitous, opportunity for codperative action was indeed lost and 
did not recur. ... For nearly sixty years thereafter, we wandered 
in the political wilderness because we refused, in the golden hour of 
opportunity, to aid in giving institutional form and mold to the aspira- 
tions for an organized community of states in the New World. In the 
end it was Blaine, not Monroe, who planted; Wilson, not Adams, who 
watered; and Hull, not Clay, who gathered the increase. (p. 79.) 


With this point of view, Graham utilizes sources different from those 
used in traditional diplomatic histories. Speeches of statesmen, Congres- 
sional debates, and memorials from State legislatures and private agencies 
are utilized, giving the reader a picture seldom presented of the frequent 
and vigorous participation of citizens and legislatures in foreign policy- 
making in the past no less than today. 

The book is scholarly and the thesis arresting. Diplomatic historians have 
often in the past thought of the state whose history they wrote as a Robin- 
son Crusoe in a hostile environment. Graham’s world point of view can- 
not be neglected. Competent historians must note ‘‘the two-way influence 
of the United States upon the Community of Nations and of the Inter- 
national Community on the United States’’ (p. vii). 

The style of the book is striking. Such words as exfoliation (pp. ix, 16) ; 
edulcorated (p. 44); miniscule and leonine (p. 79); granitic (p. 92); 
adventitious paroxzysm (p. 101); orotund (p. 105); abjuration (p. 228) 
cause one to reflect, sometimes with doubts, as, for instance, when Graham 
refers to ‘‘the exfoliation of the American community.’’ Does he mean 
that that community was losing its leaves? 

The author’s comment is sometimes no less exuberant than his vocabu- 
lary. He refers to the recalcitrant attitude of the Senate in the Panama 
Congress affair because ‘‘a vast unacquaintance with the world situation 
pervaded its discussions, and its resoluteness in not surrendering an iota 
of privilege was matched by the bare-faced assertion and stubborn defense 
of ideas of state sovereignty which had certainly lain dormant during the 
three decades of our exposure as a nation to every wind that blew during 
the Revolutionary and Napoleonic storms’’ (p. 71). In referring to Hard- 
ing’s dismissal of the League of Nations in his first message to Congress, 
Graham says: ‘‘It is difficult in any attempt at juridical analysis to discover 
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in the passage just quoted anything tangible on which to base policy; in 
fact, the whole passage defies legal analysis and must be relegated to the 
limbo of discarded verbiage’’ (pp. 227-228). 

These quotations indicate that the writer has no desire to conceal his 
own opinions. He, however, distinguishes them from the opinions of others 
about which he writes, and his book constitutes an important addition to 
the literature of American diplomacy, particularly on the réle of public 
opinion in making that history. 

Quincy WRIGHT 


On Active Service in Peace and War. By Henry L. Stimson and Mce- 
George Bundy. New York: Harper and Bros., 1948. pp. xxii, 698. 
Index. $5.00. 


Few American statesmen have held as many important positions in the 
Government of the United States over as long a period of time as Henry 
L. Stimson. Secretary of War under President Taft, Governor General 
of the Philippines under President Coolidge, Secretary of State under 
President Hoover, and Secretary of War under President Franklin D. 
Roosevelt, he also found time to serve as United States Attorney for the 
Southern District of New York under President Theodore Roosevelt, as 
Colonel at the front in the first World War, and as a trouble-shooter in 
Nicaragua for Secretary of State Kellogg. The present volume is a suc- 
einet, objective, and thoroughly documented narrative of Colonel Stim- 
son’s activities, partly as a private citizen, but for the most part as a 
servant of the Government over a period of more than forty years. The 
account is frank and critical and the reader cannot help but feel that the 
story told is the unbiased account of a sincere and very able American 
statesman. 

Although Colonel Stimson seems to have enjoyed his work as Governor 
General of the Philippines more than any other public service, it is as 
Secretary of State and particularly as Secretary of War that he made his 
greatest contribution. He was just as much interested in the limitation 
of naval armament as was President Hoover, and no achievement pleased 
him more than the London Agreement restricting submarine warfare, nor 
was anyone more distressed when the belligerents violated it with impunity 
in World War II. He worked effectively and sympathetically with his 
Chief in establishing a friendly policy of codperation with Latin America, 
and he regarded it as ‘‘the best available example of the fundamental pur- 
poses and philosophy of this administration in foreign affairs.’’ 

Secretary of State Stimson did not hesitate to differ with President 
Hoover upon occasions and the disagreement was so complete as regards 
the payment of war debts that he offered to resign. Although the Presi- 
dent was right legally, Secretary Stimson felt strongly that he was wrong 
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economically and politically, and history has supported the Secretary of 
State’s position. Perhaps Stimson’s greatest achievement as Secretary of 
State was the enunciation of the Hoover-Stimson Doctrine; his letter to 
Senator Borah outlining the policy was a masterpiece of diplomatic finesse 
and he rightly regarded the doctrine, even though it failed, as ‘‘ perhaps 
the greatest constructive achievement of his public life.’’ 

Although Colonel Stimson admired President Franklin D. Roosevelt 
and had always been an ardent supporter of Secretary Hull’s trade agree- 
ment program, he vigorously opposed the Wagner Act and the attempt to 
pack the Supreme Court. Consequently, no one was more surprised than 
he when, although he was almost seventy-three years of age, the post of 
Secretary of War was offered to him. He determined to maintain a strictly 
non-partisan policy and he was given a free hand. He was fortunate in 
obtaining the assistance of four remarkable administrators and advisers— 
Patterson, MeCloy, Lovett and Bundy—and to have General Marshall as 
Chief of Staff. He outdistanced even the President in his efforts to aid 
the British and to arouse the nation to the dangers threatening. He con- 
cedes his mistake in underestimating the aggressiveness of Japan, but he 
felt that the catastrophe of Pearl Harbor was due primarily to the negli- 
gence of Admiral Kimmel and General Short. The reader however, cannot 
help feeling that no satisfactory explanation is given for the failure of the 
War Department to alert General Short as to the imminent possibility of an 
attack upon Pearl Harbor. 

One of the most interesting parts of the book relates to the arduous 
efforts of the United States to hasten the invasion of Normandy. Secre- 
tary Stimson strongly supported the President in urging a cross-Channel 
invasion in 1943, but the British were adamant in their opposition. Stim- 
son’s personal communication of June 19, 1942, to the President advocating 
the plan was irrefutable in its logic. Incidentally, Secretary Stimson 
recommended General Marshall as the one preéminently fitted to act as 
Commander-in-Chief, and both Roosevelt and Churchill agreed. Secretary 
Stimson shows how the President finally changed his mind and, to Stimson’s 
disappointment, decided to retain Marshall as Chief of Staff. Other revela- 
tions of equal importance explain General Marshall’s critical attitude to- 
wards Chiang Kai-Shek, the delay in the recognition of General De Gaulle, 
Stimson’s suecess in sidetracking Morgenthau’s foolish proposal to pauper- 
ize Germany, and his recommendation of a European rehabilitation pro- 
gram which bears a very close similarity to the current Marshall Plan. In 
his acceptance of responsibility for the use of the atom bomb and in his 
tentative willingness to share this secret with Russia, Secretary Stimson is 
utterly frank. The entire narrative is written with a simple candor that 
enhances its appeal as an honest record of the public service of a distin- 
guished American. 

GRAHAM H. 
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International Trade and Commercial Policy. By Lawrence W. Towle. 
New York: Harper and Bros., 1947. pp. xiv, 780. Index. $4.50. 


This is a textbook. It is comprehensive, clear and competent. Its 
chapters cover basic economic principles, international payments and 
capital movements, the interchange of goods, governmental regulatory 
measures with respect to trade and exchange, colonial and merchant marine 
policies and other related subjects. The author’s thesis is that a sound 
world economy must be based upon maximum freedom of international 
trade and commerce. 

This is not a work of imagination or creation; it does not fashion new 
patterns of thought. Rather it is a painstaking and balanced presentation 
of a large body of material dealing with a complex and highly technical 
subject. The writing is clear and concise. The mechanisms of interna- 
tional trade and finance and the purposes and machinery of governmental 
regulation are described and analyzed. The conclusions reached are pre- 
sented with fairness and logic. 

As has been indicated, the philosophy of Professor Towle’s book is laissez- 
faire. In the development of the basic principles in the early chapters 
Adam Smith is often quoted and cited. Throughout the various chapters 
runs a consistent thread of criticism of the efforts of nations to manage 
their trade rather than to permit the principles of supply and demand and 
the division of labor to operate freely. 

For all its good qualities the book has one glaring weakness. It takes 
the reader only to the threshold of the postwar world. It is primarily a 
discussion of the economic history and problems of the 1930’s. It de- 
scribes quite adequately how, during the 1930’s, international trade be- 
came more and more deeply enmeshed in controls and restrictions. Reflect- 
ing the hopes of 1945 and the principles of free trade which the author 
espouses, it calls for a freeing of the trade of the future from political 
interference. A weakness in this treatment is that the author seems to 
underestimate or understate the strength of the forces which today cause 
state interference with economic processes. Today, to a far greater extent 
than in the 1930’s, governments manage economies and control trade not 
just as temporary defensive measures to meet a crisis, but as conscious 
instruments of purposeful state planning. There is no adequate exposition 
of socialist theory and its challenge to laissez-faire theories. Communist 
theories and trade policies and their premise of the inevitability of infla- 
tion and collapse in the capitalist world are ignored. In fact the word 
‘‘Communism”’ does not appear in the index. There is not even a forecast 
of the problem of reconciling freedom and control such as that which 
Geoffrey Crowther presented so clearly early in 1944.7 


1‘*Freedom and Control,’’ by Geoffrey Crowther, in Foreign Affairs, Vol. 22 (1944), 
pp. 175-188. 
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A further important consequence of the time factor is that references to 
postwar developments and institutions are brief and inadequate. The 
problems of postwar reconstruction and rehabilitation, of the European 
Recovery Program, of Western European Union, and of occupation policies 
in Germany and Japan are not discussed. The purposes and plan of 
organization of the International Monetary Fund and International Bank 
for Reconstruction and Development are sketched on the basis of the Bret- 
ton Woods documents, but their actual operating problems could not be 
dealt with. The concept of the International Trade Organization is men- 
tioned, but the book was completed too early to reflect its development or 
the long and protracted debates at Havana. This is particularly unfortu- 
nate, since the Charter of the International Trade Organization deals pre- 
cisely with the subject-matter of so much of this book, and the debates at 
Havana pointed up clearly the economic problems and conflicting needs and 
theories of the participating nations and the nature and reasons for the 
resulting compromises. 

It is inevitable that a work of such careful research and craftsmanship 
eannot be strictly contemporary; if it were, it would be journalism, not 
scholarship. The problem of the author was clearly a problem of timing. 
It is understandable, in view of the pressure for an up-to-date book to meet 
the vastly increased interest in United States international trade and com- 
mercial policies, that there was not available the time necessary to prepare 
a work which would deal fully with the postwar world. But, under the 
circumstances, this book should be supplemented by the reading of such 
contemporary discussions as may be found in Barbara Ward’s The West at 
Bay.” 

JoHN E. Lockwoop 


Thoughts on the Constitution. By the Rt. Hon. L. S. Amery. London 
and New York: Oxford University Press, 1948. pp. xi, 166. Index. 
$2.50. 


The Economist, in reviewing this book (a second impression of which 
has already appeared), referred to it as ‘‘one of the weightiest and most 
penetrating essays in political theory which has appeared in this country 
for many years.’’ It seems already clear that the book will rank among 
the few classics on the British Constitution. It has the double merit of 
being the work of one of the best minds in English public life, and of sum- 
ming up with extreme lucidity and concentration the experience of a most 
important half-century of the constitutional history of Britain and the 
Commonwealth. 

The book consists of four sections entitled: The Essential Nature of the 


2The West at Bay, by Barbara Ward. New York: W. W. Norton Co., 1948. pp. 
288. $3.50. 
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Constitution, How to Preserve Parliamentary Government, The Machinery 
of Government, and The Evolution of the British Commonwealth. The 
first and last of these are of particular significance to students of inter- 
national law and institutions. The last chapter is important because it 
goes more deeply into the nature of the Commonwealth than to the re- 
viewer’s knowledge any English statesman has yet done. The first chapter 
on the nature of the Constitution has highly important things to say of the 
unique national Constitution out of which the whole British Commonwealth 
of Nations has grown. Now the same Constitution is called upon to serve 
as the cornerstone of Western European and Atlantic Union. There is 
perhaps a danger that in attempting to hasten forward the development of 
such new regional international organizations, insufficient attention will 
be given to the nature of and the differences between the three or four 
national constitutions which must serve as foundations. 

The problem is essentially political rather than legal and constitutional. 
But political agreement cannot be secured by merely ignoring the essential 
differences between, say, the British, French, and American Constitutions. 
A clumsy amalgamation that undermined elements in the national constitu- 
tions which have been essential in the past to the maintenance of internal 
peace and stability within a nation, might lessen peace and order in the 
world rather than increase it. Mr. Amery in his first section underlines 
one highly important feature of the British Constitution which has con- 
tributed greatly to political stability in Britain and all the countries of the 
British Commonwealth that have inherited the British system. He points 
out that in the British system ‘‘Government as such is the first considera- 
tion.’’ He contrasts this with ‘‘the prevalent continental conception, de- 
rived from the French Revolution, of political power as a delegation from 
the individual citizen through the legislature to an executive dependent on 
that legislature.’’ The British system he describes as one of ‘‘government 
of the people, for the people, with, but not by, the people.’’ The working 
relations between Government and Parliament, he points out, are nowhere 
closer and more harmonious than in the British Cabinet system. But: 


Government and Parliament, however closely intertwined and harmon- 
ised, are still separate and independent entities, fulfilling the two dis- 
tinct functions of leadership, direction, and command, on the one hand, 
and of critical discussion and examination on the other. They start 
from separate historical origins, and each is perpetuated in accordance 
with its own methods and has it own continuity. . . . Parliamentary 
Government means government, not by Parliament, but to use the old 
phrase, government by the ‘‘King in Parliament.’’ 


Democratic government under such a system can be strong and stable, 
as the experience of Britain and the Dominions has shown. But a system 
based like the French on the theory of delegation of power is ‘‘bound by 
its very nature to be weak and unstable.’’ 
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The secret of the Commonwealth is that, while its member states are 
independent and subject to no external authority, yet in another sense it 
is ‘‘one single, indissoluble body corporate composed of the King and his 
subjects.’’ Ministers are to one another, and feel towards one another as 
colleagues. They are ‘‘fellow servants of the same Crown,’’ and feel a 
kinship with and a responsibility towards the whole ‘‘body corporate’’ of 
the Commonwealth and Empire. This is a basic fact of world polities, 
however strange or even incredible it might seem to the political scientist 
brought up with a legalistic or institutional conception of his subject. It 
is a fact which is taken for granted by most of the ‘‘Ministers of the 
Crown,’’ and the thousands of parliamentarians who are members of the 
nearly two score of Parliaments.’ 

H. Duncan HALL 


NOTES 


Le Drott International Nouveau. By Nicolas Mateesco. Paris: A. 
Pedone, 1948. pp. 174. Index. The outbreak of war is always positive 
proof to those untutored in the law of nations that the law has broken down. 
Even the labored explanations of the experts that only a different set of 
rules is brought into play rarely convinces the masses of the fallacy of the 
assumption. Now, apparently, the experts have been shaken by the most 
recent war into doubts as to the firmness of the foundations on which inter- 
national law is predicated, judging from the number of thoughtful postwar 
inquiries into the matter. It is the thesis of Mr. Mateesco, a young French 
lawyer, that foundations must be established for a new international law, 
which shall prove stronger than the balance of power and state interests 
to which past international law owed its precarious existence. 

While the monograph is primarily an essay de lege ferenda, the author 
does not fail to fortify his thesis by constant references to the practice of 
states, with illustrations going back to the days of Greece and Rome. The 
international law of the future, the author suggests, must concern itself 
not only with the interrelations of states, but must also establish and define 
the rights and duties of individuals, as well as those of the organized world 
society. Under the new international law the state continues to occupy 
an important position, possessing rights and duties as well as obligations. 
The two most fundamental rights which states have heretofore possessed, 
however, namely those of sovereignty and equality, must be vacated. Sov- 
ereignty can no longer be used as a subterfuge which permits a state to go 
its own intransigent way, but must be so curtailed externally by the new 
international law as to make it obligatory upon states to engage in inter- 
national codperation and codrdination. The equality of states, too, ‘‘that 
last stronghold of the apologists for the existence of the state as an end 
in itself’’ (p. 74), must be modified. Its application in the form of the 
unanimity rule in the League and certain other current and past organiza- 
tions, and in the veto of the United Nations, has led to inanition and futility, 


10f this the reviewer has just had an impressive demonstration, having sat through 
all the meetings of the Parliamentary Conference held in London in October, 1948, 
which was attended by 87 parliamentary delegates from 36 Commonwealth and Colonial 
parliaments. 
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whereas, in those organizations in which the application of the principle 
of ‘‘sovereign equality’’ has not taken hold, such as the Universal Postal 
Union, the results are most encouraging. The author reassures us by in- 
serting, near the end of his discussion of the rights and duties of states, a 
statement insisting that ‘‘these are not mere beautiful phrases nor dreams, 
but verifications of future necessity’’ (p. 103). 

The new international law must in like manner concern itself with the 
individual, establishing his rights and defining his responsibilities. Such 
a law must not only define the relations of the individual to the state but 
also his relation to the world. 

In the third place, the international law of the future must concern itself 
with the world community, particularly with the organized world com- 
munity as expressed in the United Nations or in the various other public 
and private international organizations. While plans for world organiza- 
tion have been the dream of philosophers for centuries, the masses of the 
world were unaware of their significance and unmindful of their conse- 
quences. This is no longer true, for the mechanics of the world are closely 
enmeshed, and the masses are deeply conscious of the need for international 
interdependence. What is needed now is a ‘‘Declaration of Interdepend- 
ence’’ which will voice the unuttered, but deeply conscious, aspiration of 
the masses, rather than the old secret alliances, power politics, and other 
make-shift arrangements. 

So, on these three pillars—the states, the citizens of the world, and the 
organized world community—would Mr. Mateesco build his new tinter- 
national law. It is an inspired and an inspiring vision and one, perhaps, 
for which all devoutly hope. Only the future can decide the contribution 
the young author has made to the science of law. Still it is well that our 


young men should dream their dreams and have their visions. 
R. R. OauEsBy 


Peace Settlements of World War II. Annals of the American Academy 
of Political and Social Science, Vol. 257 (1948). Edited by Thorsten 
V. Kalijarvi. Philadelphia: 1948. pp. 272. $2.00. The May, 1948 issue 
of The Annals is devoted to a discussion of the peace settlements to fol- 
low World War II. Under the editorship of Thorsten V. Kalijarvi, 
a series of articles dealing with three phases of the settlement has been 
compiled. The first section, designed to form the setting for a discussion 
of the treaties, is concerned with a review of postwar conditions in all parts 
of the world. The second group of articles deals with the treaties them- 
selves—those which have already been concluded with the satellite states 
and those which are to be concluded with Germany, Japan, and Austria. 
The third section is devoted to a consideration of what the results of the 
peace treaties may be. 

Each article has been prepared by an expert in the field, but the work as 
a whole suffers from repetition and lack of continuity. Perhaps too much 
has been attempted. Two of the more interesting articles are those on the 
present status of international law by Drs. Borchard and Fenwick, but 
the subject under discussion would seem to call for an article on the legal 
aspects of the peace treaties rather than a general view of the place of 
international law in the postwar world. The same criticism holds for the 
sections dealing with world economy and the establishment of a United 
States of Europe. Certainly these are all vital questions, but the dis- 
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cussion of them should perhaps have been limited to those portions di- 
rectly concerning the peace settlements. 

The inclusion of an article on the peace-making machinery would have 
clarified for the reader the procedure which has been followed in concluding 
the treaties already ratified. Procedural aspects are covered partially in 
the articles dealing with the separate treaties, but nowhere is there a com- 
plete picture of the method used. 

In spite of these criticisms this collection of articles is to be regarded as 
valuable at the present time, since so little material is available on the 
subject. We probably cannot expect a lengthy treatise on the peace 
settlements of World War II until more is achieved toward concluding 
those settlements! 


Grace C. Harris 


Atomic Energy—Its International Implications. A discussion by a 
Chatham House Study Group. London and New York: Royal Institute of 
International Affairs, 1948. pp. 128. Appendices. $1.25. In this book- 
let eleven eminent scientists, statesmen, and administrators, brought to- 
gether under the auspices of Chatham House, present various aspects of 
the atomic energy problem. The science of nuclear reaction, the location 
of fissionable raw materials, the use of nuclear energy in war and peace, 
and plans for international control are discussed both descriptively and 
critically in language intelligible to the layman. The discussion which led 
to the papers was held in 1946 and 1947, when the hopes of establishing 
international control were greater than they came to be in 1948; but the 
analysis of the elements of the problem has a permanent value. The 
authors of the report had a sense of danger and urgency to achieve effective 
international control of atomic energy. 

Sir Henry Dale, summarizing the consensus of discussion, does not hesi- 
tate to call atomic energy control ‘‘the most important of all the problems 
which face mankind at the present time’’ (p. 15). He regards the offer 
of the United States to merge its special advantage in an effective inter- 
national control as ‘‘an act of enlightened generosity without parallel in 
the whole history of international dealings’’ (p. 24). He thinks that 
‘“‘There is no likelihood that any useful measures of defense will be found 
_ atomic bombs”’ other than ‘‘priority in annihilating attack’’ (p. 

7). 

Dr. H. E. Wimperis, the rapporteur, summarizes the various official and 
unofficial plans for international control. An evaluation of the experiences 
of international organization and proposals for its adaptation to the atomic 
energy problem is presented by Sir Charles Webster, Sir Arthur Salter, 
and Sir Oliver Franks. Lord Hankey offers a sceptical note on the possi- 
bilities of international control. The general tone of the papers, however, 
is favorable to the Baruch proposal as developed by the United Nations 
Atomic Energy Commission. 

The most novel idea occurs in a paper ‘‘communicated by the rap- 
porteur’’ without indication of authorship, suggesting that the idea of 
“control’’ should be transformed from the idea of compulsion by an out- 
side force to the idea of reorganization within, establishing a stable and 
self-perpetuating form of integration. Consonant with this conception, 
atomic energy control might, suggests the unknown author, begin in the 
establishment, perhaps at Victoria Falls in Rhodesia, of a United Nations 
Atomic Research Institute, bringing together scientists, technicians, and 
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administrators of all nations. Such an institute, it is hoped, would gradu- 
ally enlist the interest of the peoples of the world in its activities, thus 
permitting it to integrate mining, manufacturing, administrative and sci- 
entific efforts in all parts of the world to contribute to the achievement of 
its projects for human betterment. Such an integration would be positive 
and persuasive and satisfying of human energies, differing from the ex- 
ternal forms of control, which are restrictive, negative, and frustrating to 
human energies. The author suggests that: 


The principle involved is that of the basic nature of human conflict. 
Men, and a fortiori, nations, cannot normally be induced to alter their 
points of view by compulsion. The energy remains pent up, increasing 
its pressure, ready to burst forth unexpectedly. Only by suitable op- 
portunities for integration, can the self-interest of nations be trans- 
formed by productive reaction into a broader group consciousness. 
But the opportunities must be created. They do not arise of them- 
selves. (p. 109.) 


With the opportunities created by the establishment of such an institute, 
human attention might be diverted from the struggle of nation against na- 
tion to the struggle of mankind against nature. ‘‘This joint enterprise in 
atomic research might offset the restrictive formalities inseparable from 
any system of control, and perhaps convert what might be a blind alley 
into an open road’’ (p. 111). It would be interesting to know the author 
of this document, which develops ideas suggested in Chapter 3 of the 
Acheson-Lilienthal Report. 

This informing, critical, and, at points, inspiring symposium includes a 
brief bibliography and charts illustrating proposals for international con- 
trol of atomie energy. It is a useful guide to all aspects of the problem. 

Quincy WRIGHT 


America’s Destiny. By Herman Finer. New York: Maemillan Co., 
1947. pp. vi, 408. Index. $5.00. There is a great deal of pessimism in 
the world today, but in very few places could there be found so much and 
such concentrated pessimism as is to be found in this book. People are 
‘‘nolitically deaf, dumb and blind; perhaps they can smell.’’ They are so 
swinish that the interest of the community is of no concern to them; their 
horizon is the pungent rim of the trough. Yet, as we shall see, Professor 
Finer is an ardent advocate of democracy. 

The pessimism continues. We cannot have peace without justice, but 
we lack any common notion of justice (p. 40). It is vain to expect world 
government to arise from public opinion; if it is sought through govern- 
ments, it is already wrecked upon sovereignty (p. 46). We must reach 
beyond arms to the mind (p. 54), but as has already been seen, he does not 
have much respect for the human mind, and there is no common morality 
(p. 84). 

Chapters follow as to the ‘‘Atom Bomb: No Will, No Way’’; upon en- 
tangled Great Britain; the Soviet despotism, which concludes that the 
Soviet system is not democratic; the Soviet minority in the world, which 
contains some misleading statements as to proceedings in the United Na- 
tions (pp. 270, 271). It contains also a section entitled ‘‘How to Avoid 
War,’’ to which the only answer given is that Russia should cease to do 
the things we do not want her to do (pp. 283-285). There is a chapter 
entitled ‘‘Persuasion or Force,’’ in which the author seems to say that we 


BOOK REVIEWS AND NOTES 215 


cannot achieve a common morality by teaching one, and which concludes 
that neither humanity nor prudence will bring peace, and that hope lies 
only in bribery (p. 314) and fear (p. 316). Democracy, nevertheless, is 
the answer. Only democratic states can be allowed to be members of the 
world organization (p. 331). This organization cannot be achieved by 
agreement (p. 346); it can only be done by force. Since neither the 
United Nations nor world government could apply this force, the United 
States must do it (p. 367). 

The reviewer found this book disappointing. It is rambling and in- 
consistent; it is written in a style intended to appeal to the public; its 
sources range from the Saturday Evening Post or American Mercury to 
Hans Kelsen; it offers no solutions. Certainly it is not a constructive solu- 
tion to suggest that the United States should conquer the world and make 
it behave. 

CLYDE EAGLETON 


Report on the Greeks. By Frank Smothers, William Hardy MeNeill, 
Elizabeth Darbishire McNeill. New York: Twentieth Century Fund, 1948. 
pp. xvi, 226. Index. $2.50. 

Czechoslovakia Between East and West. By William Diamond. Lon- 
don: B. F. Stevens & Sons, 1947. pp. xii, 258. Appendices. Map. In- 
dex. 12/6. 

The Struggle Behind the Iron Curtain. By Ferene Nagy. New York: 
Maemillan Co., 1948. pp. xvi, 472. Index. $6.00. 

All these three books indicate to what remarkable extent a recent flow 
of studies of Central-Eastern Europe has been raising its quality. 

The booklet on Greece is an up-to-date study of that country’s social and 
economic status and the attitude of the people toward the political issues 
confronting the state. Disregarding cheerfully (and probably intention- 
ally) all the previous studies of this field, the members of the Commission 
of the Twentieth Century Fund have, however, prepared a penetrating 
analysis of the difficulties facing Greece today which, in some respects, is 
really the best up-to-date survey of the internal and international diff- 
culties facing this last Anglo-Saxon-American outpost in the Balkans. 

Diamond’s book covers certain developments in the political structure 
and economy of postwar Czechoslovakia; it is not a study of the whole of 
Czechoslovak society, but ‘‘of those aspects which are relevant to the propo- 
sition that this country was (is) trying peacefully to satisfy the social 
demands of great masses of people in a democratic framework”’ (p. xii). 
Since the work had been prepared before the coup d’état which did away 
with Benes and put the Communists in the saddle, its value is mostly 
historical. 

Nagy’s memoirs belong to the large volume of “now-it-can-be-told” 
books. Nagy was Prime Minister of the first postwar coalition Government 
of the Hungarian Republic (February, 1946, to June, 1947) ; while on leave 
in Switzerland from his state duties in May of 1947, a coup d’état on the 
part of the Communist group forced his resignation from office. It seems 
that Nagy took with him a considerable pile of stenographic correspondence, 
since he records transcripts of numerous personal conversations with sev- 
eral leading personalities of our times. But, whether these reports are 
merely used to make the book interesting or are really of documentary 
value, the fact remains that Nagy’s book will for a long time constitute one 
of the best rambling accounts of the various problems of Hungary, not to 
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speak of Nagy’s personal views of Hungary’s attitude on the world situa- 
tion, which has engulfed his country in a real dilemma—how to play the 
pro-Western game while having been formerly a pro-Nazi and being now 
a pro-Soviet satellite. 

JosEPH S. Roucek 


Calendar of Soviet Documents on Foreign Policy 1917-1941. Compiled 
by Jane Degras. London and New York: Royal Institute of International 
Affairs, 1948. pp. viii, 248. Index. $4.50; 18s. Soviet diplomatic and 
treaty practice has been hard to document because of inadequate indices. 
Here, at last, is an exhaustive index, providing not only reference to official 
sources, but to translations or brief references wherever they have ap- 
peared. Even speeches by authorized spokesmen and newspaper editorials 
are listed. Where no Soviet source is known, a foreign source is quoted 
alone, with an appropriate caution in the introduction against accepting 
such texts without reservation. 

Materials are listed by periods, within which they have been arranged 
by subject-matter, usually the name of a country concerned. The student 
can bring the record up to date since 1941 by utilizing two other volumes. 
These appeared as Soviet Foreign Policy During the Patriotic War, Docu- 
ments and Materials, Vol. I, June 22, 1941—-December 31, 1943, translated 
by Andrew Rothstein (London: Hutchinson & Co., no date, 25 s.), and 
Vol. II, January 1—December 31, 1944 (Moscow: State Publishing House 
of Political Literature, 1946, in Russian). 

JOHN N. Hazarp 


NEW PUBLICATIONS OF INTEREST 
Several new publications have appeared in recent months, mainly on the 


other side of che Atlantic, which should be of interest to JoURNAL readers. 

In January, 1948, a new quarterly called Etudes Internationales—Inter- 
nationale Studién made its appearance at The Hague and Brussels, at the 
hands of Willink & Zoon and the Librairie Encyclopédique, respectively. 
The review, edited by a Dutch-Belgian Committee, contains articles, docu- 
mentation, chronicles, and bibliography. 

The Brill publishing firm in Leiden has announced the publication, be- 
ginning in May, 1948, of a monthly Bookforecast, giving information con- 
cerning forthcoming publications in all fields of knowledge, with ample 
space for the social sciences and international relations. Items of interest 
to JOURNAL readers abound. 

The Archiv des Vélkerrechts, edited by Walter Schatzel and Hans Weh- 
berg, began publication in Tiibingen last July, with a list of distinguished 
contributors. It is to appear quarterly, and consists of articles and reports, 
documents, judicial decisions, and book reviews.’ It is published by the 
well-known firm of J. C. B. Mohr. 

Finally there appeared in October, 1948, under the auspices of the Yale 
Institute of International Studies a new publication called World Politics.’ 
As its name implies, and the contents of the first number clearly indicate, 
the periodical deals chiefly with the more highly political aspects of inter- 
national affairs, leaving to others legal, institutional and administrative 
problems. It is a little difficult to discover whether this is intended as a 
return to earlier undifferentiated discussion of international relations or a 
new and higher synthesis. 

1 See Periodical Literature of International Law, this JOURNAL, p. 219. 

2 Bee ibid., p. 221. 
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